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We regret very much that we are not able 
to give our readers a full report of the re- 
markable case of Ellis v. Newbrough, recently 
decided by the Supreme Court of New Mex- 
ico. The case is interesting not for the legal 
principles involved, but for the ludicrous 
character of the facts drawn out, and the evi- 
dent .fun and enjoyment of the court in their 
consideration. The case was an action for 
fraud and deceit, by means of which plaintiff 
was induced to join himself unto the de- 
fendant, as a member of a body of religious 
communists and lunatics, styling themselves 
‘*Faithists.’’ The deceit was alleged to con- 
sist in fraudulent representations on the part 
of defendants that its property would be held 
in common, and that the community would 
be conducted upon principles of brotherly 
love and morality; that upon such represen- 
tations, plaintiff was induced to join and con- 
secrate his life, labor and all his effects to the 
work of the community. Judge Freeman, who 
delivered the opinion of the court, naturally 
considered the opportunity a good one for a lit- 
tle fun. The most that he was able to gather 
from the declaration was ‘‘that the defend- 
ants have conceived some Utopian scheme for 
the amelioration of all the ills, both temporal 
and spiritual, to which human flesh and soul 
are heir; had located their new Arcadia near 
the shores of the Rio Grande in the county of 
Dona Ana, in the valley of the Mesilla; had 
christened the new found Vale of Tempe the 
‘Land of Shalam ;’ had sent forth their siren 
notes, which sweeter and more seductive than 
the music that led the intrepid Odyseus to 
the Isle of Calypso, reached the ears of the 
plaintiff at his far-off home in Georgia, and 
induced him to ‘consecrate his life and labors, 
and all his worldly effects’ to this new gos- 
pel of Oahspe.’’ The judge, after a study 
of the evidence, thought that ‘‘what the 
declaration leaves as uncertain the proof 
makes incomprehensible. If the court below 
had been invested with spiritual jurisdiction, 
it might have been enabled through an in- 
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spired interpreter, to submit to a mortal jury 
the precise character of plaintiff’s demand.’’ 


A part of the testimony in the case, was 
the Bible of the ‘‘Faithists,’’ a volume known 
as *‘Oahspe,’’ which pretended to give a sa- 
cred history of the earth, and the choosing of 
a God by ballot. It appears that there were 
a number of candidates, and the balloting 
continued for one year and five months, at 
the end of which time it was proposed tv 
leave the matter of the selection to the angels, 
under which agreement one of the candidates, 
known as Kriste, who under his former name 
of Looeamong, still retained command of the 
angels (for he had prudently declined to sur- 
render one position until he had been elected 
to the other) was selected. The court above, 
however, think that this part of the exhibit 
ought to have been excluded from the jury, 
‘because it is an attack in a collateral way 
on the title of this man, Looeamong, who is 
not a party to this proceeding, showing that 
he had not only packed the convention with 
his friends, but had surrounded the place of 
meeting with his hosts of angels, thus violat- 
ing that principle of our laws which forbids 
the use of troops at the polls. The evidence 
also unfolds the beauties and the simplicity 
of the new faith, and shows that this society 
of Faithists, which was incorporated under 
the name and style of the ‘‘First Church of 
Tae,’’ while communistic in theory, agrarian 
in habits and vegetarian in diet, was not al- 
together void of sentimentality nor indifferent 
to the Muses. One of the fair members of 
the society, inspired by the poetic surround- 
ings of this fair land of Shalam, composed some 
alleged beautiful lines that are incorporated in- 
to the record. The court upon this point say, 
‘‘that the authoress of these touching lines is 
Nellie Jones, a member of the society. She 
is not made a party to this action, however, 
and therefore no judgment can be rendered 
against her.’’ The evidence also showed that 
the plaintiff joined in the singing of this poem 
to the ‘‘tune of Dixie.’’ Upon this moment- 
ous question the court says: ‘‘When the 
plaintiff and Nellie Jones formed their inner 
circle, and like the morning stars sang to- 
gether, it matters not whether they kept step 
to the martial strains of Dixie, or declined 
their voices to the softer melody of Little 
Annie Rooney, the plaintiff became forever 
estopped from setting up a claim for work 
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and labor done. Nor can he be heard to say 
that ‘he has suffered great anguish of mind 
in consequence of the dishonor and humilia- 
tion brought on himself and children by rea- 
son of his connection with said defendant’s 
community.’ His joining in the exercises 
aforesaid constitute a clear case of estoppel 
in Tae.”’ 

The judge goes at length into a con- 
sideration of the objects and character of 
the society in which his mind must 
have been considerably fuddled in at- 
tempting to solve the mysteries and _ intrica- 
cies of the doctrines, and his jaws considera- 
bly imperilled in attempting to spell or 
pronounce the outlandish names of persons 
or places described in its history. The con- 
clusion is reached by the court, that a cause 
of action is not set out in the declaration, 
and the conclusion is arrived at by readers of 
the opinion that the Supreme Court of New 
Mexico has plenty of time for recreation. 





NOTES OF RECENT DECISIONS. 


CARRIERS OF PassENGERS — INJURIES — 
ALIGHTING FROM TrRain.—In Kentucky « In- 
diana Bridge Co. v. Quinkert, 28 N. E. Rep. 
338, the Supreme Court of Indiana decide 
that where a railway train stops near a sta- 
tion, where it is impossible for a female 
passenger to alight safely, and such passenger 
is directed by the company’s servants to 
alight, but when upon the platform she is 
told to remain there till the train reaches the 
station, the violent starting of the train, 
whereby the door is suddenly closed, injur- 
ing the fingers of the passenger, who was 
holding to the door-frame for support, is 
negligence. The fact that the passenger 
placed her hand where it was liable to injury 
if the door closed is not negligence, where it 
does not appear that she did so voluntarily 
and independently of the sudden motion of 
the train. Where the servants directed the 
passenger to remain on the platform, her 
failure to attempt to return to her seat was 
not negligence, since she had a right to rely 
upon their judgment, and act upon their di- 
rections, in the absence of danger in so doing, 
so obvious that a reasonably prudent person 
would not have attempted it. New, C. J., 
says; 





In the case of Railroad Co. v. Hendricks, 26 Ind. 
228, the court, speaking of the duty of railroad com- 
panies, said: ‘‘But they are required to exercise the 
highest degree of care to secure the safety of passen- 
gers, and are responsible for the slightest neglect, if 
an injury is caused thereby.” Other cases, of the 
same import, are found in the supreme court reports 
of this and other States, and the rule is so stated in 
the text-books. Sherlock v. Alling, 44 Ind. 184; Rail- 
road Co. v. Kelly, 92 Ind. 371; Railroad Co. v. Rain- 
bolt, 99 Ind. 551; Railway Co. v. Thompson, 107 Ind. 
442, 8 N. E. Rep. 18, and 9 N. E. Rep. 357; Railroad 
Co. v. Ellison, 117 Ind. 234, 20 N. E. Rep. 185; Railway 
Co. v. Snyder, 117 Ind. 435, 20 N. E. Rep. 284; Rail- 
way Co. v. Lucas, 119 Ind. 583, 21 N. E. Rep. 968; 2 
Wood, Ry. Law, p. 1095; 1 Shear. & R. Neg. §§ 43, 51; 
2Shear, & R. Neg. §§ 495, 496; Hutch. Carr. §§ 500, 
501; Thomp. Carr. pp. 200-204. The law will not tol- 
erate any negligence on the part of carriers of passen- 
gers, although they are not insurers of the safety of 
their passengers. Railway Co. v. Snyder, supra. The 
gravamen of the action in such cases is the (alleged) 
breach of the duty imposed by law upon the carrier 
to carry safely, so far as human skill and foresight can 
go, the persons it undertakes to carry. It is alleged 
in the complaint that where the train stopped on 
Fourth street the appellee was notified by those in 
charge of the train to alight, and that she went out 
upon the platform, but could not get off where the 
train had then stopped, and was told by the servants 
of the appellant to remain on the platform; that while 
she was thus upon the platform, in the dark, with a 
child in her arms, without giving her time to return 
into the cars, those in charge of the train negligently 
started the same with a violent jerk, which caused the 
car door to violently close upon and injure ber finger. 
How violent the jerk or motion of the train was is not 
made very clear from the complaint; but if it was so 
violent as to produce the injury in the manner de- 
scribed, and the violent motion or jerk of the train was 
because of the negligence of the appellant’s servants 
in starting the train, the appellant, in the light of the 
authorities we have cited, would be liable therefor, if 
the appellee was free from contributory fault. That 
the sudden or violent motion or jerking of.a train may 
be negligence, see Railroad Co. v. Crunk, 119 Ind. 542, 
21 N. E. Rep. 31; Railway Co. v. Bisch, 120 Ind. 549, 
22 N. E. Rep. 662; Dougherty v. Railroad Co., 81 Mo. 
325; Wood v. Railway Co., 49 Mich. 370, 13 N. W. Rep. 
779; 2 Wood, Ry. Law, p. 1125. 

Was the appellee without fault according to the 
averments in the complaint? It is alleged in the com- 
plaint in direct terms that there was no fault or negli- . 
gence on her part. It has long been the rule in this 
State that the general averment that the plaintiff was 
without fault is sufficient, unless the facts specially 
pleaded clearly show negligence proximately contrib- 
uting tothe injury. Commissioners v. Legg, 93 Ind. 
523; Railway Co. v. Walker, 113 Ind. 196,15 N. E. Rep. 
234; Railway Co. v. Stommel, 126 Ind. 35, 25 N. E. 
Rep. 863. We do not think it is made to appear from 
the averments in the complaint that the appellee was 
in fault. The facts pleaded, instead of exhibiting con- 
tributory negligence, point the other way. 

It is claimed by the appellant’s counsel that the ap- 
pellee failed in her duty when she went upon the 
platform of the car, with her infant child in her arms, 
and permitted her hand or finger to be in a position 
where it was liable to be injured if the door closed 
upon it. It does not appear from the complaint that 
the appellee voluntarily, and independent of the sud- 
den motion of the train, so placed her bands; and 
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even if it did so appear, we are not prepared to say, 
as a matter of law, that it would be negligence on her 
part, under the circumstances disclosed in the com- 
plaint, to stay or support herself by taking hold of 
the door-frame. It may be stated, as a general. rule, 
that a passenger upon a railway car, who voluntarily 
and unnecessarily stands or rides upon the platform of 
the car when there are unoccupied seats in the car, 
is guilty of such negligence as will prevent a recov- 
ery for injuries received while so on the platform. 
Beach, Contrib. Neg. p. 159. Nor will the fact that 
servants of the railway company invited or even di- 
rected the passengers to occupy a position of danger 
render the company liable for injuries resulting there- 
from if the danger was so obvious that a reasonably 
prudent person would not have obeyed the servant or 
accepted the invitation. Patt. Ry. Acc. Law, p. 288; 
2 Wood, Ry. Law, pp. 1121-1122, 1152-1156; Hutch. 
Carr. § 535; Railroad Co. v. Kelly, supra. Upon the 
question of the extent to which a passenger may rely 
upon the judgment and direction of those in charge 
of the train, the xupreme court of this State, in the 
well-considered case of Railroad Co. v. Carper, 112 
Ind. 26, 13 N. E. Rep. 122, and 14 N. E. Rep. 352, said: 
‘“‘A passenger may safely rely on the judgment of 
those placed in charge of the train where it is not 
plainly open to his observation that reliance will ex- 
pose him to danger that a prudent man would not in- 
cur, but that he cannot rely on their judgment where 
it would expose him to a risk that a reasonably pru- 
dent man would not assume.”? In Railway Co. v. 
Bisch, supra, it was said: “A passenger is justified, 
as a general rule, in obeying the directions of the em- 
ployees of the carrier, und,if he receives injury in 
obeying them, the carrier is liable, even if it appears 
that if he had not obeyed he would have escaped in- 
jury.” Insupport of this rule many cases are cited. 
In 2 Wood, Ry. Law, p. 1130, itis said: “The passen- 
ger may not in alJl cases rely absolutely upon the 
assurances of those in charge of the train, but must 
exercise his own judgment where there is reason to 
seriously doubt the soundness of the advice, but, as 
between a mere doubt and the experience and supe- 
rior knowledge of the company’s officers and agents in 
charge of the train, he has a right to give way to the 
latter, unless to do so would be toincur a risk whicha 
reasonably prudent person would not assume.” The 
case made by the complaint in the present action is not 
one of a passenger voluntarily leaving his proper place 
in the car, in violation, perhaps, of the rules of the 
company, to ride upon the engine or some other 
known place of danger. She was upon the platform 
of the car, it is averred in the complaint, upon the in- 
vitation and direction of the appellant’s servants, pre- 
paratory to leaving the train. 


Equity JURISDICTION—PROBATE OF WILL. 
—In McDaniel v. Pattison, 27 Pac. Rep. 
651, decided by the Supreme Court of Cali- 
fornia. a bill in chancery by certain devisees 
of a will alleged that another devisee fraudu- 
lently suppressed the will, and altered a deed, 
whereby testator had conveyed to him a small 
portion of land, so as to include the entire 
property of the testator, and demanded that 
the deed be set aside and the property dis- 
tributed in accordance with the will, which, 
it was alleged, could not be probated under 





Code Civil Proc. Cal. § 1339, providing that 
no will shall be proved as lost or destroyed 
unless its provisions are clearly and distinctly 
proved by at least two credible witnesses. It 
was held, that the chancery court has no ju- 
risdiction to probate a will, though such re- 
lief is sought only incidentally to the main 
equitable relief; and the fact that the de- 
visees are also heirs at law will not enable 
them to obtain the relief demanded, since, 
having alleged a will, their rights arise only 
from it. 


Thus it will be seen that the jurisdiction of a court 
of equity to hear and determine these matters is the 
pivotal point in the case. While there was no demur- 
rer filed to the complaint, yet appellants insist that 
plaintiffs do not state a cause of action, and that, there- 
fore, the decree has not sufficient support upon which 
to stand. The evidence is much broader than the 
pleading, and conditions often arise where an inhe- 
rently defective pleading may be cured by the evi- 
dence and findings of the court, but such is not the 
present case, for the findings of fact follow the plead- 
ings rather than the evidence. Plaintiffs rely upon 
their status as devisees under the will of A. M. Patti- 
son, deceased, for the right to maintain this action. 
Their title to the realty, their right of action, the re- 
lief demanded and decreed, are all based by the com- 
plaint and judgment upon the alleged will, yet the 
complaint alleges that the will was not probated; 
neither does it give any reason or excuse why probate 
had not been had. To be sure, it states that defendant 
J. H. W. Pattison had destroyed and suppressed it, 
but that adds no weight to their position, for the law 
expressly provides for the probating of lost and de- 
stroyed wills. Code Civil Proc. § 1338 e¢ seq. In 
Wood v. Mathews, 53 Ala. 1, it was decided that 
“courts of law and equity in this country will not take 
cognizance of testamentary papers, or of the rights 
dependent on them, until after proper probate.”’ And 
again, the court said: ‘‘The law of this State confers 
upon the courts of probate original and exclusive ju- 
risdiction, not only of the probate of wills of person- 
alty, but of realty; and the only evidence of the exist- 
ence of such will, which can be received in any other 
forum, is the sentence of that court declaring its au- 
thenticity and validity.” In @hepherd v. Nabors, 6 
Ala. 637,the question presented was whether the legatee 
of personal property could recover it at law until the 
wil: had been admitted to probate in the proper forum. 
The court quote approvingly the following declara- 
tion of Lord Kenyon, in Rex v. Inhabitants of Nether- 
seal, 4 Term. R. 258: ‘‘We cannot receive any other 
evidence of there being a will in this case than such as 
would be suflicient, in all other cases, where titles are 
derived under a will, and nothing but the probate or 
letters of administration with the will annexed are 
legal evidence of the will in all cases of personalty.” 
To the same effect is Armstrong v. Lear, 12 Wheat. 
169; Campbell v. Sheldon, 18 Pick. 22; Fotheree v. 
Lawrence, 30 Miss. 416; Olney v. Angell, 5 R. I. 198. 

In the case of Castro v. Richardson, 18 Cal. 480, this 
court said: ‘We understand it to be the settled doc- 


trine of the courts of this country that, where the 
proceedings in probate are conclusive of the validity 
or the invalidity of the will, it cannot be received in 
evidence to maintain a title founded upon it until it 
has been admitted to probate.” And again: “It is 
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unnecessary for us to accumulate authorities upon 
this subject; there is no doubt that this is the prevail- 
ing doctrine wherever similar statutes exist and the 
matter has undergone consideration by the court.’’ 
That case was an action of ejectment, and one of the 
links relied upon by plaintiff in setting out his chain 
of title was an unprobated will, and this court said: 
‘The facts stated in the complaint do not make out a 
title in the plaintiff,” and the judgment was reversed. 
By the same line of reasoning, how can it be said that 
plaintiffs, as devisees under an unprobated, destroyed 
will, have such title to realty as to maintain an action 
to set aside and cancel deeds to such realty upon the 
grounds of fraud? Their title rests upon this alleged un- 
probated will—a will that has been fraudulently de- 
stroyed—a fact in itself that weakens their position, for 
the difficulties arising in establishing its probate are 
_ largely increased. It is plaintiff’s muniment of title, 
yet until stamped as genuine by the seal of the proper 
tribunal it cannot be received in evidence in other 
courts, and no rights can be asserted under it. Of it- 
selfitcan have no more effect in transferring or vesting 
title than a deed without delivery. Conceding it would 
fortify plaintiffs’ position if facts were stated in their 
complaint showing why this will has not been pro- 
bated, and why it cannot be probated by the regular 
course of proceeding in the tribunal established for 
such purposes, yet they have entirely failed so to do. 
Respondents’ counsel insist that, even if they have not 
shown a right of action as devisees, yet they have al- 
leged themselves to be heirs at law, and are therefore 
entitled to maintain the action in that capacity. In 
this case the coincidence arises that the heirs at law 
and devisees under the will are identical, still it does 
not follow, if the will under which they claim to hold 
as devisees has not been probated, that they have any 
rights to the testator’s property as heirs dt law. 
Plaintiffs allege that they are devisees under an un- 
probated will. If it had been a probated will, their 
position as heirs at law would have had no value 
whatever, and the fact that it has not been probated 
does not add strength to their position. As against 
the pleader, we assume this document to be a valid, 
genuine will, which would be probated in the regular 
way if presented to the probate court; and until pre- 
sented and probate rejected these plaintiffs, as heirs 
at law, have no rights in the property which car be 
maintained either in courts of law or equity. We 
conclude, therefore, that the complaint does not state 
a cause of action, and consequently the decree has no 


sufficient support. " 


ConsTITUTIONAL Law — REGULATIONS OF 
CommercE—TaxaTion— Express Companies 
— TeLecrarH Compantes.— The Court of 
Appeals of Kentucky, in Commonwealth v. 
Smith, 17S. W. Rep. 187, decide that the 
act of the Kentucky legislature providing 
that express companies within the State shall 
pay a license tax of $500 or $1,000 per an- 
num, according as the lines over which they 
operate are less or more than 100 miles in 
length, is void, as a regulation of interstate 
commerce, within the inhibition of Const. U. 
S. art. 1, § 8, subd. 3, in that it seeks to lay 
a burden upon the business of such compa- 
nies, rather than upon their property, and 





that the act of the Kentucky legislature pro- 
viding that telegraph companies within the 
State shall pay a yearly tax of $1 per mile 
for the line of poles and first wire, and 50 
cents for each additional wire, is also void, 
for the same reason. 


The only question presented is, does this statute 
amourt to aregulation of commerce, as settled in cases 
ofa kindred character by the supreme court? The 
case of Crutcher v. Com., 11 Sup. Ct. Rep. 851, recent- 
ly decided on an appeal from this court, where a |i- 
cense fee of five dollars was required to be paid by 
every agent of an express company before engaging in 
such business, was held to be an exaction in respect of 
commerce; and the reasons given by this court for 
sustaining the validity of the act upon the idea that it 
was passed to protect its citizens against irresponsible 
corporations, and not to interfere with interstute com- 
merce, was held not to be a sufficient response to the 
defense, because the effect of the act was to impose 
conditions as to the manner of conducting interstate 
commerce that could not be sustained. This is a 
stronger case for the corporations than that of Crutch- 
er. Itis plain that this tax is imposed upon the busi- 
ness, or upon the privilege of transacting business, 
within the State; andif such a right, when given, can 
be taxed as contended by counsel for the State, it would 
be conceding to the State government the right to pro- 
hibit any express company in another State from doing 
business here, by reason of the heavy burdens placed 
upon it by State legislation. If the regulation of com- 
merce belongs alone to the national government, and 
of this there is no question, thenit is apparent the 
State has no power to impose such burdens. Nor is it 
material that the burden imposed may not likely affect 
interstate business or commerce. It may not amount 
toa prohibition, still,if the attempts or the effect of 
the legislation is to regulate interstate traffic, the stat- 
ute is invalid. Such is the decision of the supreme 
court in several cases. Lyng v. Michigan, 135 U. S. 
161, 10 Sup. Ct. Rep. 725; Crutcher v. Com., 11 Sup. 
Ct. Rep. 851. “All foreign express companies doing 
business in the State shall pay a license tax’ and, this 
being exacted for the right to do business, the act must 
be held to be invalid. 

In the case of Commonwealth v. Charles Smith, the 
appellee questions the validity of the revenue law tax- 
ing telegraph companies, Smith being an agent of the 
Western Union Telegraph Company, and as such liable 
for the tax imposed, and for the penalty for non-pay- 
ment. The provision of the revenue law is as follows: 
“Sec. 4. It shall be the duty of the president, secre- 
tary, or manager of any telegraph company or associa- 
tion working, operating, or controlling any telegraph 
line in this State, to report, under oath, to the auditor 
of public accounts, on or before the first of July in 
every year, afull and complete statement of each line, 
and the whole number of miles of wire worked or un- 
der their control and management, in this State; and 
shall pay into the treasury on or before the tenth 
of July in each year, a tax equal to one dollar per mile 
for the line of poles and first wire, and fifty cents per 
mile for each additional wire.’”? This corporation has 
tangible property within the State, and this property, 
as is conceded, is subject to taxation under its laws; nor 
is it denied that it does an extensive business within 
the State, as well as out of it; and it is admitted, as has 
been already determined in more than one case, that 
this company is an agent of interstatecommerce. Tele- 
graph Co. v. Texas, 105 U.8. 460; Pensacola Tel. Co. 
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pany cross the boundary of the State at Louisville, and 
all the principal cities bordering on the Ohio river. The 
penalty for the failure to pay this tax, and to which 
the agent is subjected, is a fine of $500. It is contend- 
ed by the defense that the tax imposed is a mere ar- 
bitrary sum fixed by the State, without regard to the 
value of the property owned by the company, or even 
the income derived from it; and, in addition, that 
specific taxation is not atax on property, but must nec- 
essarily be a tax on the occupation or business of the 
person sought to be taxed; while, on the other hand, 
it is claimed that the legislature must judge whether 
the tax shall be ad valorem or specific, and, when uni- 
form, it must be held valid. In this State the power 
of the legislature to determine the mode of taxation, 
and to classify the property to be taxed, is not an open 
question. Itmay be termed a specific tax as to cor- 
porate property, and an ad valorem tax as to property 
that is ordinarily the subject of taxation. A railroad 
company may be taxed at a certain valuation for each 
mile, and, if termed specific tax, it is a taxation based 
on value; or the franchise itself granted by the State 
may be the subject of taxation, without reference to 
the tangible property it owns. Railroad Co. v. Com., 
81 Ky. 492. The right of a State to tax the property of 
its citizens, where uniformity and equality exist in 
imposing the burden, cannot well be doubted; and, if 
this was the question presented in this case, he would 
have no difficulty in sustaining the tax. Ifthis isa 
tax on the property of the corporation within the State, 
the statute imposing the burden must be enforced; but 
ifa tax onthe business of the corporation, and that 
corporation an agent of interstate commerce, it is then 
an exercise of power belonging to the national gov- 
ernment, and must be held invalid. As said by Mr. 
Justice Strong in Railroad Co. v. Peniston, 58 Wall. 5: 
“It is therefore manifest that exemption of federal 
ugencies from State taxation is dependent, not upon 
the nature of the agent or upon the mode of their con- 
stitution, or upon the fact that they are agents, but 
upon the effect of the tax; thatis, upon the question 
whether the tax does in truth deprive them of power 
to serve the government as they were intended to serve 
it, or does it hinder the efficient exercise of their power. 
A tax upon their property has no such necessary effect. 
It leaves them free to discharge the duties they have 
undertaken to perform. A tax upon their operations 
is a direct obstruction to the exercise of federal power.”’ 
In this case the tax alleged to be due the State for the 
year ending in July, 1888, is $4,0:4.45, with a fine of 
$500 for the failure of the corporation or its agent to 
pay it. It may be difficult to estimate the value of the 
telegraph poles and the strands of wire necessary to 
the conduct of the business, but it becomes apparent 
from the act itself, connected with the burden imposed 
on the corporation, that it is its occupation and busi- 
ness that have been taxed, without regard to the value 
of the property it actually owns within the State, and, 
with the heavy penalty imposed, may directly inter- 
fere with the regulation of interstate commerce, and 
cannot be sustained. See opinion of Mr. Justice Field 
in Ferry Co. v. Penn., 114 U. S. 196.* * * 

There is no limitation to the power within the State 
to tax, except such as virtually amounts to a confisca- 
tion of one’s property; but there is not only a limita- 
tion, but a prohibition, on the power of the State to 
enforce a tax on the business of corporations or other 
agencies of interstate commerce that in fact regulates 
interstate traffic. In both the cases under considera- 
tion, mere arbitrary sums are fixed, without reference 
to value, and evidently, as is to some extent conceded 








on the business of each; and, whether under the guise 
ofa specific or an ad valorem tax, itis manifest that 
the object and effect of each section of the statute are 
to impose burdens on the transportation or business of 
both corporations, and not upon the property within 
the State. The amount of the tax, and the penalties 
annexed for enforcing payment, are, in effect, a pro- 
hibition of the exercise of the legitimate business of 
each of the appellees without first complying with the 
conditions of the statute. 


Fatse REPRESENTATIONS — CapitaL Stock 
or CoRPORATION—STATEMENT OF CORPORA- 
TIon.—In Hunnewell v. Duxbury, 28 N. E. 
Rep. 267, the Supreme Judicial Court of 
Massachusetts decide that an action for dam- 
ages for fraudulently imducing plaintiff to 
take the notes of a corporation by the false 
representation of its officers as to the amount 
of its paid up capital stock, cannot be main- 
tained against them by evidence of the falsity 
of their statement of the amount of its paid 
up capital stock filed with the State commis- 
sioners as required by St. Mass. 1884, ch. 
330, § 3, since such statement is not ad- 
dressed to nor intended for the public. Bar- 
ker, J., says: 


In the opinion of a majority of the court this ques- 
tion should have been decided adversely to the plaint- 
iff. The execution by the defendants of the certificate 
toenable the corporation to file it under St. 1884, ch. 
330, § 3, was too remote from any design to influence 
the action of the plaintiff to make it the foundation of 
an action of deceit. To sustain such an action mis- 
representations must either have been made to the 
plaintiff individually, or as one of the public, or as 
one of a class to whom they are in fact addressed, or 
have been intended to influence his conduct in the 
particular of which he complains. This certificate 
was not communicated by the defendants or the cor- 
poration to the public or the plaintiff. It was filed 
with a State official for the definite purpose of com- 
plyivg with a requirement imposed as a condition 
precedent to the right of the corporation to act in 
Massachusetts. Its design was not to procure credit 
among merchants, but to secure the right to transact 
business in the State. The terms of the statute carry 
no impiication of such a liability. Statutes requiring 
similar statements from domestic corporations have 
been in force here since 1829, and whenever it was in- 
tended to impose a liability for false statements con- 
tained in them there has been an express provision to 
that effect; and a requisite of the liability has uni- 
formly been that the person to be held signed knowing 
the statement to be false. St. 1829, § 90; Rev. St. cb. 
88, § 28: Gen. St. ch. 60, § 30; St. 1870, ch. 224, § 38, cl. 
5; Pub. St. ch. 106, § 60, cl.5. To hold that St. 1884, 
ch. 330, § 3, imposes upon those officers of a foreign 
corporation who sign the certificate, which is a condi- 
tion of its admission, the added liability of anaction of 
deceit, is to read into the statute what it does not con- 
tain. If such an action lies, it might have been brought 
in many instances upon representations made in re- 
turns required of domestic corporations, and yet there 
is no instance of such an action in our reports. In 


Fogg v. Pew, 10 Gray, 409, it is held that the misrepre- 








358 


THE CENTRAL LAW JOURNAL 





No. 19 








sentations must have been intended and allowed by 
those making them to operate on the mind of the party 
induced, and have been suffered to influence him. In 
Bradley v. Pool, 98 Mass. 169, the representations 
proved and relied on were made personally by the de- 
fendant to the plaintiff in the course of the negotiation 
for the shares the price of which the plaintiff sought 
to recover. Felker v. Yarn Co., 148 Mass. 226, 19 N. 
E. Rep. 220, was an action under Pub. St. ch. 106, § 60, 
to enforce a liability explicitly declared by the statute. 
Nor is there any English case which goes to the length 
necessary to sustain the plaintiff’s action. The En- 
glish cases fall under two heads; (1) Those of officers, 
members, or agents of corporations, who have issued 
a prospectus or report addressed to and circulated 
among the shareholders or the public for the purpose 
of inducing them to take shares. (2) Those persons 
who to obtain the listing of stocks or securities upon 
the stock exchange in order that they may be more 
readily sold to the publie, have made representations 
to the officials of the exchange, which in due course 
have been communicated to buyers. Bagshow v. Sey- 
mour, 4 C. B. (N. 8.) 873; Watson v. Earl of Charle- 
mont, 12 Adol. & E. (N. 8.) 856; Bedford v. Bagshaw, 
4Hurl. & N. 537; Clarke v. Dickson, 6 C. B. (N. 8.) 
453; Jarrett v. Kennedy, 6 C. B. 319; Campbell v. 
Fleming, 1 Adol. & E. 40; Peek v. Derry, 37 Ch. Div. 
541, and L. R. 14 App. Cas. 337; Angus v, Clifford, 2 
L. R. Ch. 449. In these cases the representations 
were clearly addressed to the plaintiffs, among others 
of the public or of a class, and were plainly intended 
and calculated to influence their action in the specific 
matter in which they claimed to have been injured. 
So, too, in the American cases relied on to support the 
action. Morgan v. Skiddy, 62 N. Y. 319; Terwilliger 
v. Telegraph Co., 59 Ill. 249; Paddock v. Fletcher, 42 
Vt. 389. The numerous cases cited in the note to Pas- 
ley v. Freeman, 2 Smith, Lead. Cas. (9th Amer. ed.) 
p. 1320, are of the same character. In the case at bar 
the certificate was made and ‘filed for the definite pur- 
pose, not of influencing the public, but of obtaining 
from the State a specific right, which did not affect 
the validity of its contracts, but merely relieved its 
agents in Massachusetts of a penalty. It was not ad- 
dressed to or intended for the public, and was known 
to the plaintiff only from the search of his attorney. 
It could not have been intended or designed by the 
defendants that the plaintiff should ascertain its con- 
tents, and be induced by them to take the notes. Itis 
not such a representation made by one to another 
with intent to deceive as will sustain the action. Its 
statements are in no fairsense addressed to the person 
who searches for, discovers, and acts upon them, and 
cannot fairly be inferred or found to have been made 
with the intent to deceive him. 








THE POWER OF THE COURT TO 
AMEND THE VERDICT AND JUDG- 
MENT. 


The present system of judicial power of 
our times is comparatively a modern system. 
The courts have grown up, been organized, 
and are now recognized as a branch of 
government, where the rights of person 
and titles to property may be protected, and 





peaceably and finally ascertained and set- 
tled. To protect and preserve these rights 
it was found necessary to make a record of 
the decisions of courts, which should be 
made public and kept sacred. Without such 
a record, these rights would remain uncer- 
tain, and be practically valuless; and the 
doctrine of vested rights unknown. 

In the early history of the court of Eng- 
land the decision of a court was orally an- 
nounced. No record, or only a memorandum 
thereof was made and kept by the judges 
who heard the case. After the judgments 
were rendered they were often changed 
privately for trivial reasons, or falsified by 
the judges for corrupt or mercenary purposes. 
So universal became this practice that little 
reliance was placed upon a judgment. 

Hence, under Edward I. the king’s judges 
were heavily fined or imprisoned, on this 
account; and a rigid rule of practice was 
adopted and followed by the courts, that 
when a verdict and judgment were once 
rendered, a public record thereof should be 
made at once. Such record was held in- 
violable and could not be amended after the 
term, for the slightest clerical mistakes. 
Numerous reversals followed for uninten- 
tional errors, but the rights of person and of 
property became settled and so much safer, 
than under the former practice, although 
statutes have since then been passed by Par- 
liament, relaxing this rule, that the power 
of the court to amend the record of a verdict 
and judgment, has been carefully guarded 
and exertised. 

In many, if not all the States, laws have 
been passed, giving to the trial court, the 
authority to amend the record of a verdict 
and judgment, whenever good reasons arise, 
for ‘‘the furtherance of justice.’’ It had 
been found that the inexperience of the of- 
ficers of the court, or the haste to dispatch 
business caused mistakes which should be 
corrected. To amend these mistakes, the 
laws were enacted, and rules adopted by 
which courts have been clothed with power 
toamend. While courts, on sccount there- 
of are recognized as having this 
power, they only assume to exercise it to 
give effect to the verdict actually agreed 
upon; to reform it to the truth; and to save 
a miscarriage of justice, and unnecessary de- 
ay and expense. 
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The court has no power to invade the 
province of the jury.! Their functions are 
regarded as distinct and independent as those 
of the court. The jury now and then unin- 
tentionally make a mistake in announcing the 
actual verdict agreed upon, or misapprehend 
the power of the court to give it full effect. 
Sometimes these mistakes are not accertained 
until after the verdict and judgment are en- 
tered of record, or after the jury is discharged 
from the case or for the term. The ques- 
tions bearing upon this power of the court 
are: May a court amend the verdict? When 
may it be done? May the jury be re-impan- 
nelled? May their affidavits be received after 
their discharge, in aid of the exercise of this 
power? To what exten tmay the jury in their 
affidavits explain their verdict? 

First. A Trial Court may Amend the Ver- 
dict Erroneously Announced to Conform it to 
the Actual Verdict agreed upon inthe Jury 
room, and to give it Effect.2—This power is 
exercised for the purpose of doing justice to 
the party in whose favor the verdict is 
rendered. Itis not done to change but to 
correct and enforce the true verdict. The 
cases in which the court is asked to exercise 
this power are generally those where the jury 
unintentionally omit to add interest to the 
amount of damages agreed upon; where the 
foreman through oversight omits to announce 
that the verdict carries interest; where the 
jury from inexperience fail to put their 
verdict in proper legal form, in those States 
where the practice requires it; or where the 
verdict should be against one or more, but 
not against all the defendants, and the jury 
announce a verdict against all; or where the 


1 Clauser v. Patterson, 122 Pa. St. 372; Sandford v. 
Crocheron, 50 N. Y. Sup. 640; Wilcox v. Wilcox, 46 
Hun (N. Y.), 32; Drevis v. Woods, 71 Wis. 329. 

2 Dalrymple v. Williams, 63 N. Y. 361; Burhans v. 
Tibbits, 7 How. Pr. 21; Burlingame v. Railway Co., 23 
Fed. Rep. 706; Sweitzer v. Connor, 57 Wis. 177; Cohn 
v. Scheuer, 115 Pa. St. 178, 8 Atl. Rep. 421; Cope v. 
Kidney, 115 Pa. St. 228. The jury returned a verdict 
in ejectment for plaintiff for $1,435.79, when the case 
warranted none but nominal damages. The court 
subsequently struck out the sum $1,435.79 and entered 
judgment for plaintiff for the land. It was held that 
such action was within the power of the court. 
Humphrey v. Mayor, 7 Atl. Rep. 301; Stewart v. 
Fitch, 31 N. J. L. 17; Phillips v. Kent, 23 N. J. L. 155; 
Koon v. Insurance Co., 104 U. 8. 106; Hopkins v. Orr, 
124 U. 8. 510; Snyder v. U. S., 112 U. S. 216; Parks v. 
Turner, 19 How. 39; Ivens’ Appeal, 33 Pa. St. 237; 
Frederick v. Circuit Judge, 52 Mich. 529; Pepper v. 
Philadelphia, 114 Pa. St. 120. 





court misapprehends the law or the practice. 
The question for the court always to consider 
is not so much its power to amend as whether 
a case is made for the exercise of it. When- 
ever the exercise of it will make the records 
conform to the truth, the right to exercise it is 
undoubted. 

In Frederick v. Circuit Judge,’ the supreme 
court compelled the trial court by mandamus 
to amend the jadgment. On the trial of an 
action of replevin against a sheriff who had 
seized goods on attachment, the jury found 
a verdict for the defendant, and: also the 
value of the lien of the plaintiffs in the at- 
tachment suits. The court entered up a 
money judgment against the plaintiff in re- 
plevin for the amount of such lien, instead 
of a return of the property as required by 
the statute, to abide the result‘of the suits in 
attachment. When this error was discovered, 
the trial court refused to amend the judg- 
ment, on motion, so as to direct a return of 
the goods, on the ground that he had no 
power. Thesupreme court say: ‘‘That the 
motion did not call upon the circuit court to 
change the verdict of the jury, nor was it 
necessary that he should do so to vacate the 
judgment entered and to enter a new one for 
a return of the property replevied. There is 
no doubt that the court possessed the power 
to vacate the judgment on the motion made, 
and to enter the proper judgment. The 
amendment asked was in furtherance of jus- 
tice.”’ 

In Hopkins v. Orr,‘ the jury found a ver- 
dict as follows: ‘‘that the said plaintiffs have 
and recover from the defendant Hopkins, the 
sum of thirteen hundred and ninety-nine 
and 48-100 ($1,399.48) and costs.’’ The 
word, ‘‘dollars’’ was omitted. The court 
entered judgment for such amount supplying 
the omission, which was affirmed. 

In Snyder v. United States® the jury re- 
turned a verdict as follows: ‘‘We the jury 
find a verdict for the government ‘evaluat- 
ing’ the goods and machinery seized at the 
sum of one thousand dollars.’’ They intended 
to use the word ‘‘valuing.’’ The court re 
formed it and entered judgment, which th: 
supreme court affirmed, saying that althoug 
in bad English the intention was manifest. 


3 §2 Mich. 529. 
4124 U. S. 510. 
5112 U. S. 216. 
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In Koon y. Insurance Co.,° the action was 
in debt on a bond, and the jury returned a 
verdict: ‘‘We the jury find for the plaintiff 
and fix the sum due on the bond at $7,500, 
and damages at one cent.’’ The court di- 
rected the clerk to put the verdict in the 
following form: ‘‘We the jury find the issue 
for the plaintiff and find the debt ten thou- 
sand dollars, and assess the damages at 
seven thousand and five hundred dollars.’’ 
This was affirmed and the supreme court say: 
‘that the court only gave legal effect to 
what the jury unmistakably found.’’ 

In Parks v. Turner,’ the action was on a 
promissory note of $5,969.20. The defense 
was no consideration. On the trial the jury 
returned a verdict: ‘‘We, the jury find for 
the plaintiff.’’ The court entered judgment 
for the amount of the note with interest. The 
supreme court said that the statute of 
Jeofails applies to defects in verdicts, and 
when this court can see from the verdict 
what the substantial finding of the jury was, 
and that it covered what was in the issue, 
the judgment will not be reversed by reason 
of any defect in the form of the verdict. 
This case was an early one, but has been 
cited with approval whenever this question is 
raised. 

In Cohn v. Scheuer,* the action was replevin, 
and the jury found: ‘‘Verdict for plaintiff,’’ 
without naming the amount of damages. 
Upon a hearing the court received oral testi- 
mony as to what the real verdict was, and 
the verdict was amended: ‘‘Verdict for 
plaintiff for $461.00.’’ The Supreme Court of 
Pennsylvania on appeal say: that the verdict 
may be amended after it has been entered of 
record by the court so as to make it conform 
to that actually rendered. 

In Sweitzer v. Conner,’ the action was to 
recover the value of a certain quantity of 
pine logs. There was no dispute as to 
quantity. The jury found for the plaintiff 
but disregarded the rule as to the measure of 
damages, and rendered a verdict fora much 
less sum than the plaintiff was entitled to re- 
cover, if anything. The court subsequently 
amended the verdict by increasing it to the 
full amount which the plaintiff was entitled 
to recover. 

6 104 U.S. 106. 

719 How. 39. 


8115 Pa. St. 178. 
957 Wis. 177. 





It may generally be stated that the trial 
court becomes acquainted with the facts and 
merits of the controversy, and is familiar 
with the evidence. Whenever the court as- 
sumes to grant this relief, he does so because 
he is satisfied that a mistake has been com- 
mitted which should be corrected. In the 
exercise of this discretionary power, it is 
reasonable to presume that the court will 
only actin cases free from doubt, because 
applications of this kind are rare. This power 
is inherent in the court, to be exercised both 
before and after judgment. The only limit- 
ation on the power is that no vested rights 
shall be disturbed, or the substantial rights 
of the parties prejudiced.” 

Seconp. The court may call the Jury back 
if the Term isin Session, and have them Cor- 
rect their Verdict, if Erroneously Announced." 
—In Smith v. Meldren,” the jury found ‘‘for 
the plaintiff to the amount of replevin with 
interest.’’ On being recalled, the court in- 
structed them to find the exact amount, and 
submitted to them a calculation of the amount 
of the replevin with interest, which amount 
the jury accepted, and rendered a verdict 
therefor. A judgment was entered thereon. 
On appeal it was held that no error had been 
committed. 

In Burlingame v. Central Ry. Co.,” the jury 
returned a verdict for $3,500, in an action 
for personal services. Two days afterwards 
while counsel for both parties were present, 
the court directed the jury to be re-called, 
and they all, upon inquiry if that was their 
verdict, answered that it was not, but that 
their verdict was for $3,500 and interest. 
The court corrected the mistake and rendered 
judgment for $5,538.20, being $3,500 dam- 
ages, and interest which on computation was 
found to be $2,038.20. 

In Johnson v. Oakes,'* the foreman of the 
jury announced a verdict for the defendant. 
He was asked if it was not a mistake and 
answering in the affirmative, the jury were 


10 Brown v. Mitchell, 102 N. C. 347, 11 Am. St. Rep. 
748; Knott v. Taylor, 96 N. C. 553; Church v. Hoi- 
comb, 45 Mich. ; Hewett v. Dement, 57 III. 500; 
Coddington v. Mott, 14 N. J. Eq. 430; Camp v: War- 
ing, 25 Conn. 520. 

11 Burlingame v. Central'Railway Co., 23 Fed. Rep. 
706; Smith v. Meldren, 107 Pa. St. 348; Johnson v 
Oakes, 6S. E. Rep. 274; Stewart v. School Directors, 
24 Til. App. 229. 

12 Supra. 

13 Supra. 

14 Supra. 
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sent back and subsequently returned and an- 
nounced a verdict for the plaintiff. The 
doctrine stated in the last case was denied in 
Georgia™ on the ground that the court in re- 
assembling the jury, and in amending the 
verdict, amended the verdict in matter of 
substance and was not permissible. 

Tuirpv. The court may receive the Affidavits 
of the Jurors to aid him in the Exercise of 
this Power."°—The object and purpose of re- 
ceiving the affidavits is not an ‘‘attempt to 
reverse the action in the jury room, but to 
establish it.’’ It is to correct an unintentional 
mistake, and to prevent a party from losing 
the benefit of the trial. 

Fourtu. When the Affidavits of the Jur- 
ors are Received, What Should they Show?— 
The rule is well established that the affidavits 
of the jurors cannot be received to show 
their deliberations in making up their verdict, 
nor to impeach it. But the affidavits may 
show what the actual verdict agreed upon 
was, and that a mistake was made in return- 
ing it. 

In Dalrymple v. Williams,’® the jury re- 
turned a verdict against all the defendants. 
Their affidavits were received to show that 
the verdict agreed upon was only against one 
of two defendants. The supreme court say: 
That it isin the nature of an attempt to 
correct a clerical mistake. 

In Jackson v. Dickenson,” the affidavits 
were received to show a mistake in taking 
and entering a verdict different from what 
was intended. In Sergent v. 0, the 
affidavits were received to show that they 
were misled and adopted a wrong principle in 
estimating damages. The affidavits of jurors 
have been received to show the amount an- 
nounced -hould carry interest, 7! or the amount 





1% Denied: Shelton v. O’Brien, 76 Ga. 820. 

1 Cogan v. Ebden, 1 Barr. 383; Jackson v. Dicker- 
man, 15 Johns. 309; Roberts v. Hughes, 7M. & W. 
399; Swails v. Cissna, 61 Towa, 693; Hogskins v. Mead, 
5N. Y. Supp. 433; Jones v. Smith, 64 Ga. 711; Lay- 
man Vv. Graybill, 14 Ind. 166; Dalrymple v. Williams, 
63 N. Y. 361. 

17 Dalrymple v. Williams, 63 N. Y. 361; Cogan v. 
Ebden, 1 Barr. 383; Prussells v. Knowles, 4 How. 
(Miss.) 90; Butts v. Tuthill, 10 Iowa, 585; Hogskins 
v. Mead, 5 N. Y. Supp. 433; Dayton v. Church, 7 Abb. 
N. C. 367; Dearborn v. Newhall, 63 N. H. 301; Jack- 
son v. Dickensen, 15 Johns. 309; Sergent v. 
5 Cow. 106. 

1863 N. Y. 361. 

1915 Johns. 309. 

2 Cow. 106. 





21 Burlingame v. Railway Co., 23 Fed. Rep. 706. 





of the verdict accidentally omitted in a 
sealed verdict. The affidavit of a juror hag 
been received to show upon what basis the 
verdict was made.” The court of Indiana 
has refused to receive the affidavits to show 
that there was a mistake in the computation 
of the amount of the verdict announced.* 

Firta. When may the Court Exercise this 
Power ?—There seems to be no general rule 
when the court may exercise this power if the 
rights of third parties are not involved, or if 
it has not been lost by laches. The earlier 
decisions tend to confine the exercise of the 
power to the term at which the case was 
tried. The later decisions seem to permit 
the right to amend to be exercised when- 
ever it will best ‘‘tend to the furtherance of 
justice.’’™ 

In Ivens’ Appeal, * the record was amended 
five months after the entry of the judgment. 
In Cohn v. Scheuer” in amending a judgment 
the court say: that ‘‘its power is not lost to 
correct an error because the sun has gone 
down upon it.’’ The right to exercise it 
may be done, not after the lapse of terms 
but of years, when the rights of third parties 
are not affected.* In Church v. Holcomb,” 
Judge Cooley says: that the time and extent 
of the amendment are in the discretion of the 
court so long as substantial rights are not 
affected. In New Hampshire this right is 
denied after the lapse of a term, on the 
ground of res judicata.® 

Stxta. Notice to the Opposite Party.—The 
only safe rule to adopt when a party wishes 
to apply to the court to correct the record is 
to give notice to the other side, as the prac- 
tice requires. The reason is to make such 
notice a part of the record. Ifthe amend- 
ment is granted, it affects more or less the 
interests of such. opposite party—either di- 
rectly or his relation with other parties from 
whom he may be entitled to contribution, or 


22 Hogskins v. Mead, 5 N. Y. Supp. 433. 

23 Swails v. Cissna, 61 Iowa, 693. 

24 Withers v. Fiscus, 40 Ind. 131. 

2 Ivens’ Appeal, 33 Pa. St. 237; Cohn v. Schener, 
115 Pa. St. 178; Frederick v. Judge, 52 Mich. 529; 
Church v. Holcomb, 45 Mich. 40; Brooks v. Stephens, 
100 N. C. 297. In this case the court held that the 
trial court had power to amend at any time, and testi- 
mony was taken in another county for that purpose. 

% Supra. 

7 Supra. 

2% Frederick v. Judge, 52 Mich. 529. 

2945 Mich. 40. 

30 Johnson v. Atlantic Ry. Co., 43 N. H. 410. 








362 


THE CENTRAL LAW JOURNAL 





No. 19 








indemnity. Even should the court be favor- 
able to grant the relief, there is no safety 
without notice. The requirement of notice 
is only a matter of common right, for a party 
is condemned unheard, if an amendment 
is allowed without.*! 

Exceptional Practice.—There seems to be 
some exceptional rules admitting the use of 
the affidavits of the jurors in certain States 
authorized by statute or permitted by practice. 
The supreme courts,.in some cases have 
criticised this practice and have endeavored 
to restrictthe rule. In Tennessee the affidavits 
of jurors have been received to show their 
own misconduct, as that the verdict was 
agreed upon by average.” There is a dis- 
position to reject such affidavits.* In Iowa 
the affidavits of jurors are received by the 
trial court to avoid a verdict, to show some 
fact occurring during the trial or in the jury 
room which does not inhere in the verdict, 
viz: that the verdict was a quotient verdict.™ 
But such affidavits are rejected to show the 
basis of their calculation,® or that their ver- 
dict was not assented to by all the jurors ;* 
that the juror was improperly influenced by 
his fellow jurors.** These affidavits have 
been received to show that the jury had rea- 
sonable ground for misunderstanding the 
testimony,” but how or in what manner, the 
court does not state. The same rule, if one, 
prevails in Kansas, also the practice in re- 
lation to the quotient verdict." 


In California by statute the affidavits 
of jurors are received to show that a verdict 


31 Dennisen v. Smith, 33 Mich. 155; Freeman on 
Judgments, § 72; Hamilton v. Seitz, 25 Pa. St. 226; 
Means v. Means, 42 Ill. 50; Montgomery v. Merrill, 36 
Mich. 97; Weed v. Weed, 25 Conn. 337; Farmington 
v. Somersworth, 44 N. H. 589; Blaisdell v. Steamboat, 
19 Mo. 157; Alexander v. Stewart, 23 Ark. 18; Webster 
v. Blount, 39 Mo. 500; Haynes v. Knowles, 36 Mich. 
408 : 


% Joyce v. State,7 Baxt. 273; Bennett v. State, 1 
Humph. 399, and Harvey v. Jones, 3 Humph. 157. 

33 Fish v. Cantrell, 3 Heisk. 578; Fletcher v. State, 
6 Humph. 249, and Whitmore v. Ball, 9 Lea, 35. 

4 Wright v. Illinois Tel. Co., 20 Iowa, 195. 

% Fuller v. Chicago Ry. Co., 31 Iowa, 211. 

36 Hall v. Robinson, 25 Iowa, 91. 

37 Garrety v. Brazell, 34 Iowa, 100. 

% Dunlavey v. Watson, 38 Iowa, 398; Bingham v. 
Foster, 37 Iowa, 339. 

39 Jack v. Naber, 15 Iowa, 450; Moffit v. Rogers, 15 
Towa, 453. 

# Perry v. Bailey, 12 Kan. 539; State v. Horne, 9 
Kan. 119. 

41 Johnson v. Husband, 22 Kan. 277. 





was the result of chance.*? It does not em- 
brace the quotient verdict,* and is in deroga- 
tion of the common law.“ In Arkansas a 
rule exists that the affidavits of the jury may 
be received to show that the verdict was de- 
termined by lot.” By statute in Texas the 
affidavits of jurors are received to show their 
own misconduct, or that the verdict was 
struck by average.“ The right and power 
of the court to amend the verdict and judg- 
ment entered on the trial are inherent in the 
general powers of the court, and are also en- 
larged and recognized by law. Itis right 
that the court should possess this authority 
and exercise it whenever proper. The fore- 
going cases show when, under what circum- 
stances, and for what purpose such power 
may be exercised. It is for the furtherance 
of justice to grant and to exercise it, or to 
refuse it whenever improperly asked. 
GrorGE P. VoorHEIs. 
Toledo, Ohio. 


42 Cal. Code Civ. Proc. § 657; Douner v. Palmer, 23 
Cal. 40. ; 

43 Turner v. Tuolumne, 25 Cal. 397. 

44 People v. Hughes, 29 Cal. 257; Polhemus v. Hei- 
man, 50 Cal. 438. 

4 Ark. Dig. Stat. (1874) § 1971; Fein v. Goodwin, 35 
Ark. 109. 

4 Tex. Code Civ. Proc. 1879, art. 777, sub. sec. 8; 
Anschicks v. State, 6 Tex. App. 524. 

47 Hunter v. State, 8 Tex. App. 75; Jack v. State, 26 
Tex. 4. 








TRIAL—PHYSICAL EXAMINATION OF PARTY. 


UNION PAC. RY. CO. V. BOTSFORD. 
U. S. Supreme Court, May 26, 1891. 

1. Under the common law, the courts of the United 
States have no power, in an action for personal inju- 
ries, to order before the trial an examination of the 
body of the injured person. 

2. Rev. St. U. S. §§ 861, 863,provide that the mode 
of proof in the trial on actions at common law shall 
be by oral testimony and examination of witnesses 
in open court, except as hereinafter provided. The 
only power of discovery conferred by congress (Rev. 
St. § 724) is to require the parties to produce books or 
writings intheir possession or power in cases where 
they might be compelled te produce the same by 
the ordinary rules of proceedings in chancery. Held, 
that such statutes do not authorize such examination. 

8. Rev. St. § 914, providing that the practice, plead- 
ing, and forms and modes of proceeding in the 
courts of each State are to be followed in actions at 
law in the courts of,the United States held within the 
same State, does not apply to such examination. 

Brewer and Brown, JJ., dissenting. 
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Mr. Justice GRAY, delivered the opinion of the 
court. 

The single question presented by this record is 
whether, in a civil action for an injury to the per- 
son, the court, on application of the defendant, 
and in advance ofthe trial, may order the plaintiff, 
without his or her consent, to submitto a surgical 
examination as to the extent of the injury sued for. 
We concur with the circuit court in holding that 
it had no iegal right or power to make and en- 
forcesuch anorder. Norightis held more sacred, 
or is more carefully guarded, by the common law, 
than the right of every individual to the possession 
and control of his own person, free from all re- 
straint or interference of others, unless by clear 
and unquestionable authority of law. As well 
said by Judge Cooley: ‘‘The right to one’s person 
may be said to be a right of complete immunity; 
to be letalone.’’ Cooley,Torts,29. For instance, 
not only wearing apparel, but a watch or a jewel, 
worn on the person, is, for the time beiog, privi- 
leged from being taken under distress for rent, or 
attachment on mesne process or execution for debt, 
or writ of replevin. 3 Bl. Comm. 8; Sunbolf v. 
Alford, 3 Mees. & W. 248, 253, 254; Mack v. Parks, 
8 Gray, 517; Maxham v. Day, 16 Gray, 213. The 
inviolability of the person is as much invaded by 
a compulsory stripping and exposure as by a blow. 
To compel any one, and especially a woman, to 
lay bare the body, or to submit it to the touch of 
a stranger, without lawful authority, is an indig- 
nity, an assault, and atrespass; and no order of 
process, commanding such an exposure or submis- 
sion, was ever known to the common law in the ad- 
ministration of justice between individuals, except 
in avery small number of cases, based upon special 
reasons, and upon ancient practice, coming down 
from ruder ages, now mostly obsolete in England, 
und never, so far as we are aware, introduced into 
this country. In former times, the English courts 
of common law might, if they saw fit, try by in- 
spection or examination, without the aid of a jury, 
the question of the infancy or of the identity of a 
party; or, onan appeal of mayhem, the issue of 
mayhem or no mayhem;-and, inan action of tres- 
pass for mayhem, or for an atrocious battery, 
might, after a verdict for the plaintiff, and on his 
motion, and upon their own inspection of the 
wound, super visum vulneris, increase the damages 
at their discretion. In each of those exceptional 
cases, as Blackstone tells us, ‘“‘itis not thought 
necessary to summon a jury to decide it,’’ because 
‘* the fact, from its nature, must be evident to the 
court, either from ocular demonstration or other 
irrefragable proof;’’ and therefore, ‘‘ the law de- 
parts from its usual resort, the verdict of twelve 
mex, and relies on the judgment of the court 
alone.’? The inspection was not had for the pur- 
pose of submitting the result to the jury, but the 
question was thought too easy of decision to need 
submission to a jury at all. 3 Bl. Comm. 331-333. 


The authority of courts of divorce, in determining 
a question of impotence as affecting the validity 
of a marriage, to order an inspection by surgeons 





of the person of either party, rests upon the inter- 
est which the public. as well as the parties, have 
in the question of upholding or dissolving the 
marriage state, and upon the necessity of such evi- 
dence to enable the court to exercise its jurisdic- 
tion, and is derived from the civil and canon law, 
as administered in spiritual and ecclesiastical 
courtz, not proceeding in any respect according to 
the course of the commonlaw. Briggs v. Morgan, 
2 Hagg. Const. 324, 3 Phillim. Ecc. 325; Devanbagh 
v. Devanbagh, 5 Paige, 554; Le Barron, v. Le Bar- 
ron, 35 Vt. 365. The writ de ventre inspiciendo, to 
ascertain whether a woman convicted of a capital 
crime was quick with child, was allowed by the 
common law, in order to guard against the taking 
of the life of an unborn child for the crime of the 
mother. 

The only purpose, we believe, for which the like 
writ was allowed by the common law, in a matter 
of civil right, was to protect the rightful succes- 
sion to the property of a deceased person against 
fraudulent claims of bastards, when a widow was 
suspected to feigr herself with child in order to 
produce a suppositious heir to the estate, in 
which case the heir or devisee might have this writ 
to examine whether she was with child or not, 
and, if she was, to keep her under proper restraint 
till delivered. 1 Bl. Comm. 456; Bac. Abr. 
** Bastard, A.’’ In cases of that class, the’ writ 
has been issued in England in quite recent times. 
In re Blakemore, 14 Law J. Ch. 336. But the 
learning and research of the counsel for the plaint- 
iff in error have failed to produce an instance of 
its ever having been considered, in any part of the 
United States, as suited to the habits and condi- 
tion of the people. So far as the books within our 
reach sbow, no order to inspect the body of 
a party in a personal action appears to 
have been made, or even moved for, in 
any of the English courts of common law, at any 
peroid of tteir history. The most analogous 
cases in England that have come under our notice 
are two in tne common bench, in each of which 
an order for the inspection of a building was asked 
for in an action for work done and labor there- 
on, and was refused for want of power in the court 
to make or enforce it. In one of them, decided in 
1838, counsel moved for an order that the plaintiff 
and his witnesses have a view of the building, and 
an inspection of the work done thereon; and stated 
that the object of the motion was to prevent great 
expense, to obviate the necessity of calling a host 
of surveyors, and to avoid being considered tres- 
passers. Thereupon one of the judges said, ‘‘ Then 
you are asking the court to make an order for you 
to commit a trespass;”” and Chief Justice Tindal 
said: ‘‘Suppose the defendants keep the door shut; 
you will come to usto grantan attachment. Could 
we grant it in sucha case? You had better see if 
you can find any authority to support you, and 
mention it to the court again.’? On a subsequent 
day, the counsel stated that he had not been able 
to find any case in point, and therefore took noth- 
ing by his motion. Newham v. Tate, 1 Arn. 244, 
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6 Svott, 574. In the other case, in 1840, the court 
discharged a similar order, saying: ‘* The order, 
if valid, might, upon disobedience to it, be en- 
forced by attachment. Then it is evidently one 
which « judge has no power to make. If the party 
should refuse so reasonable a thing as an inspec- 
tion, it may be a matter of argument before tbe 
jury, but the court has no power to enforce it.’ 
Turquand v. Strand Union, 8 Dowl. 201, 4 Jur. 74. 
In the English common law procedure act of 1854, 
enlarging the powers which the courts had before, 
and authorizing them, on the application of either 
party, to make an order ‘‘ for the inspection by 
the jury, or by himself, or by his witnesses, or any 
real or personal property, the inspection of which 
may be materialto the proper determination of 
the question in dispute,’’ the omission to mention 
inspection of the person is significant evidence 
that no such inspection, without consent, was 
allowed by the law of England. Tayl. Ev. (6th 
Ed.) §§ 502-504. Even orders for the inspection of 
documents could not be made by a court of com- 
mon law, until expressly authorized by statute, 
except when the document was counted or plead- 
ed on, or might be considered as held in trust for 
the moving party. Tayl. Ev. §§ 1588-1592; 1 
Greenl. Ev. § 559. 

In the case at bar, it was argued that the plaint- 
iff in an action for personal injury may be per- 
mitted by the court, as in Mulhado v. Railroad, 
30 N. Y. 370, to exhibit his wounds to the jury in 
order to show their nature and extent, and to en- 
able a surgeon to testify on that subject, and 
therefore may be required by the court to do the 
same thing, for the same purpose, upon the mo- 
tion of the defendant. But the answer to this is 
that any one may expose his body, if he chooses, 
with a due regard to decency, and with the per- 
mission of the court; but that he cannot be com- 
pelled to do so,inacivil action, without his 
consent. If he unreasonably refuses to show his 
injuries, when asked to do so, that fact may be 
considered by the jury as bearing on his good faith, 
as in any other case of a party declining to pro- 
duce the best evidence in his power. Clifton v. 
U.S.,4 How. 242; Bryant v. Stilwell, 24 Pa. St. 
314; Turquand v. Strand Union, above cited. In 
this country, the earliest instance of an order for 
the inspection of the body of the plaintiff in an 
action for a personal injury appears to have been 
in 18€8, by a judge of the superior court of the city 
of New York in Walsh v. Sayre, 52 How. Pr. 334, 
since overruled by decisions in general term in the 
same State. Roberts v. Railroad, 29 Hun, 154; 
Neuman v. Railroad, 50 N. Y. Super. Ct. 412; Mc- 
Swyny v. Railroad Co.,7N. Y. Supp. 456. And 
the power to make such an order was peremptorily 
denied in 1873 by the Supreme Court of Missouri, 
and in 1882 by the Supreme court of Illinois. Loyd 
v. Railroad Co., 53 Mo. 509; Parker v. Enslow, 
102 Tl. 272. Within the last 15 years, indeed, as 
appears by the cases cited in the brief of the 
plaintiff in error, a practice to grant such orders 
has prevailed in the courts of several of the west- 





ern and southern States, following the lead of the 
Supreme Court of Iowa in a case decided in 1877. 
The consideration due to the decisions of those 
courts has induced us fully to examine, as we have 
done above, the precedents and analogies on which 
they rely. Upon mature advisement, we retain 
our original opinion that such an order has no 
warrant of law. In the State of Indiana, the 
question appears not to be settled. The opinions 
of its highest court are conflicting and indecisive. 
Kern v. Bridwell, 119 Ind. 226, 229, 21 N. E. Rep. 
664; Hess v. Lowrey, 122 Ind. 225, 233, 23 N. E. 
Rep. 156; Railroad v. Brunker (Ind.), 26 N. E. 
Rep. 178. And the only statute which could be 
supposed to bear upon the question simply author- 
izes the court to order a view of real or personal 
property which is the subject of litigation, or of 
the placein which any material fact occurred. 
Rev. St. Ind. 1881, ch. 2, § 538. 

But this is not a question which is governed by 
the law or practice of the State in which the trial 
is had. Itdepends upon the power ofthe national 
courts, under the constitution and laws of the 
United States. The constitution, inthe seventh 
amendment, declares that in all suits at common 
law, where the value in controversy shall exceed 
$20, trial by jury shall be preserved. Congress 
has enacted that‘*.the mode of proof in the trial 
of actions at common law shall be by oral testi- 
mony and examination of witnesses in open court, 
except as hereinafter provided,’’ and has then 
made special provision, for taking depositions. 
Rev. St. §§ 861, 863 et seg. The only power of 
discovery or inspection conferred by congress is 
to ** require the parties to produce books or writ- 
ings in their possession or power, which contain 
evidence pertinent to the issue, in cases and under 
circumstances where they might be compelled to 
produce the same by the ordinary rules of proceed- 
ing in chancery,” and to nonsuit or default a party 
failing to comply with such an order. Rev. St. § 
724. And the provisions of section 941, by which 
the practice, pleadings, and forms and modes of 
proceeding inthe courts of each State are to be 
followed in actions at law inthe courts of the 
United States held within the same State, neither 
restricts nor enlarges the power of the courts to 
order the examination of parties out of court. 
Nudd v. Burrows, 91 U. S. 426, 442; Railroad Co. 
v. Horst, 93 U.S. 291, 300; Hx parte Fisk,.113 U. 
S. 713,5 Sup. Ct. Rep. 724: Chateaugay Ore & 
Iron Co., 128 U.S. 544, 554, 9 Sup. Ct. Rep. 150. 
In Ex parte Fisk, just cited, the question was 
whether a statute of New York, permitting a party 
to an action at law to be examined by his adver- 
sary as a witness in advance of the trial, was ap- 
plicable after an action begun in a court of the 
State had been removed into the circuit court of 
the United States. It was argued that the object 
of section 861 of the Revised Statutes of the United 
States was to provide a mode of proof on the trial, 
and not to affect this proceeding in the nature of 
discovery, conducted in accordance with the 
practice prevailing in New York. 113 U. S. 717, 
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5 Sup Ct. Rep. 724. But this court, speaking by 
Mr. Justice Miller, held that this was a matter of 
evidence, and governed by that section, saying: 
‘* Its purpose is clear to provide a mode of proof 
in trials at law, to the exclusion of all other modes 
of proof.’ ‘It isnot according to common usage 
to calla party in advance of the trial at law, and 
subject him to all the skill of opposing counsel, 
to extract something which he may use or not as 
it suits his purpose.” ‘Every action at law ina 
court of the United States must be governed by 
the rule or by the exceptions which the statute 
provides. ‘There is no place for exceptions made 
by State statutes. The court is not at liberty to 
adopt them, or to require a party to conform to 
them. It has no power to subject a party to such 
an examination asthis.”” 113 U.S. 724, 5 Sup. 
Ct. Rep. 724. So we say here. The order moved 
for, subjecting the plaintiff's person to examina- 
tion by a surgeon, without her consent and in ad- 
vance of the trial, was not according to the 
common law, to common usage, or to the statutes 
of the United States. The circuit court, to adopt 
the words of Mr. Justice Miller, ‘* has no power 
to subject a party to_such an examination as this.” 
Judgment affirmed. 


NorTe.—As the principal case shows, the authorities 
upon the subject of the power of the court to compel 
physical examination of plaintiff in damage suits, are 
somewhat in conflict, though the majority of them 
concede such right. This being the first authoritative 
utterance of the United States Supreme Court upon 
the subject, it will doubtless have weight in future 
litigation, though the strong dissenting views of Mr. 
Justice Brewer and Mr. Justice Brown show that 
there are two sides to the controversy, even in that 
learned body. In New York, a pioneer case declara- 
tory of the power of courts to require the plaintiffs in 
actions of this character to submit themselves to 
physical examination by experts is that of Walsh v. 
Sayre, 52 How. Pr. 334. This case was approved on 
appeal to the special court of common pleas. Subse- 
quently, however, the question came under review in 
the supreme court, and Sayre’s case was in effect over- 
ruled. Roberts v. Railroad Co., 29 Hun, 154. In 
Missouri the course and history of judicial opinion on 
the subject has been precisely the reverse of that in 
New York. The Supreme Court of Missouri first held 
that “the proposal to the court to call in two surgeons 
and have plaintiff examined during the progress of 
the trial as to the extent of her injuries, is unknown 
to our practice, and the court had no power to enforce 
such an order.” Lloyd v. Railroad Co., 53 Mo. 509. 
Afterwards this decision was overruled and the doc- 
trine thoroughly established in that State, that the 
trial court has the power to require the plaintiff to 
submit to surgical examination as to the character of 
the injuries complained of, though defendant has no 
absolute right to demand an order for such examina- 
tion, which is a matter of discretion with] the court. 
Shepard v. Railway Co., 85 Mo. 629; Sidekum v. Rail- 
way Co., 93 Mo. 400; Owens v. Railroad Co., 95 Mo. 
169. 

The power of courts to this end is denied in Illinois 
in an opinion of the supreme court, in which the sub- 
jectis dismissed with the assertion that “the court 
had no power to make or enforce such an order.” 
Parker v. Enslow, 102 Ill. 272. 





No other cases, however, than those referred to can 
be found which deny the power of trial courts in the 
premises. Of these,as has been seen, one has been 
expressly overruled, another appears to have been de- 
cided without due consideration of the question, and 
the third and only other (the New York case) alone 
remains as an authority for the non-existence of the 
power. 

On the other hand, the Missouri cases, supra, and 
many others, as is admitted in the principal case, con- 
cur in the establishment of the following propositions: 
First. That trial courts have the power to order the 
surgical examination by experts of the person of a 
plaintiff who is seeking a recovery for phvsical inju- 
ries. Second. That the defendant bas no absolute 
right to have an order made to that end and executed, 
but that the motion therefor is addressed to the sound 
discretion of the court. Third. That the exercise of 
that discretion will be reviewed on appeal, and cor- 
rected in case of abuse. Fourth. That the examina- 
tion should be ordered and had under the direction 
and control of the court whenever it fairly appears 
that the ends of justice require the disclosure or more 
certain ascertainment of facts which can only be 
brought to light or fully elucidated by such an exam- 
ination, and that the examination may be made with- 
out danger to plaintiff’s life or health, and without the 
infliction of serious pain; and Fifth. That the re- 
fusal of the motion, where the circumstances present 
a clear case for the examination under the ruie last 
stated, is such an abuse of the discretion lodged in the 
trial court as will operate a reversal of the judgment 
in plaintiff’s favor. Thomp. Trials, § 859; Schroeder 
v. Railroad Co., 47 Lowa, 375; Railroad Co. v. Finlay- 
son, 16 Neb. 578, 20 N. W. Rep. 860; Stuart v. Havens, 
17 Neb. 211, 22 N. W. Rep. 419; Railroad Co. v. Thul, 
29 Kan. 466; Turnpike Co. v. Bailey, 37 Ohio St. 104; 
Railway Co. v. Underwood, 64 Tex. 463; Hatfield v. 
Railroad Co., 33 Minn. 130, 22 N. W. Rep. 176; Railroad 
Co. v. Childress, 82 Ga. 719, 9S. E. Rep. 602; Sibley v. 
Smith, 46 Ark. 275; White v. Railway Co., 61 Wis. 
536,21 N. W. Rep. 524; Railroad Co. v. Johnson, 72 
Tex. 95. The doctrine announced in these cases has 
been approved by the Alabama Supreme Court in two 
recent cases: McGuff v. State, 88 Ala. 147; Alabama G. 
S. R. Co. v. Hill, 31 Cent. L. J. 376. The opinion in 
the latter case presents an exhaustive review of the 
authorities upon the question. 

Rogers on Expert Testimony, 2d ed. 181, says upon 
this question: ‘*The purposes of ail judicial inquiries 
should be the ascertainment of the facts tothe end 
that there may be an administration of justice. It is 
difficult to see, therefore, why in civil actions it should 
not be at least within the discretion of a trial court, 
in proper cases and under proper safeguards, to di- 
rect the plaintiff to submit his person to medical in- 
spection.’’ Citing State v. Struble, 71 Lowa, 11, where 
the court declared that refusal to submit to an exam- 
ination so ordered would render the party liable to 
punishment for contempt of court. 

As the dissenting judges say: ‘‘The end of litigation 
is justice. Knowledge of the truth is essential there- 
to. It is conceded, and it is a matter of frequent oc- 
currence, that in trial of suits of this nature, the 
plaintiff may make in the court-room, in the presence 
of the jury, any not indecent exposure of his person 
to show the extent of his injuries; and it is conceded, 
and also a matter of frequent occurrence, that in pri- 
vate he may call his personal friends and his own phy- 
sicians into a room, and there permit them a full ex- 
amination of his person, in order that they may testify 
as to what they see and find. In other words, he may 
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thus disclose the actual facts to the jury if hisinterests 
require; but by this decision, if his interests are against 
such disclosure, it cannot be compelled. It seems 
strange that a plaintiff may in the presence of a jury 
be permitted to roll up his sleeve and disclose on his 
arm a wound of which he testifies. But, when he 
testifies as to the existence of such a wound, the court, 
though persuaded that he is perjuring himself, cannot 
require him to roll up his sleeve, and thus make man- 
ifest the truth, nor require him, in the like interest of 
truth, to step into an adjoining room and lay bare his 
arm to the inspection of surgeons. It is said that 
there is a sanctity of the person which may not be 
outraged. We believe that truth and justice are more 
sacred than any personal consideration. And if in 
other cases in the interests of justice, or from consid- 
erations of mercy, the courts may, as they often do, 
require such personal examination, why should they 
not exercise the same power in cases like this, to pre- 
vent wrong and injustice? 

It is not necessary, nor is it claimed, that the court 
has power to fine and imprison for disobedience of 
such an order. Disobedience to it is not a matter of 
contempt. It is an order like those requiring security 
for costs. The court never fines or imprisons for dis- 
obedience thereof. It simply dismisses the case or 
stays the trial until the security is given. So it seems 
to us that justice requires, and that the court has the 
power to order that a party who voluntarily comes 
into court alleging personal injuries, and demanding 
damages therefor, should permit disinterested wit- 
nesses to see the nature and extent of those injuries, 
in order that the jury may be informed thereof by 
other than the plaintiff and his friends; and that com- 
pliance with such an order may be enforced by staying 
the trial or dismissing the case.’’ 








BOOK REVIEWS. 





WatTT’s MISSOURI CORPORATION Laws. 

This book, though prepared for the use of practi- 
tioners in the State of Missouri, will be found of in- 
terest and value in other States having similar statu- 
tory provisions governing the formation and 
regulation of corporations. ‘The design,” as the 
author says, “is to give in brief and concise form to 
directors and stockholders of corporations some in- 
formation as to the general principles governing the 
formation of corporations and the conduct of corpo- 
rate business. The laws of the State of Missouri, 
regarding corporations, while of comparatively recent 
enactment, have been adopted from so many different 
States that the law affecting a single question is some- 
times found scattered through widely separated sec- 
tions of different articles. I have endeavored to col- 
lect and bring under one head or subject the substance 
of all statutes relating thereto, so as to give in a prac- 
tical form to persons actively interested in stock com- 
panies that information necessary to enable them to 
act intelligently either as stockholders, directors or 
officers in the conduct of the affairs of the company.”’ 
The text contains the statutory provisions, and in the 
notes will be found the Missouri authorities bearing 
or them. Only decisions from the State of Missouri 
are cited. The work contains nearly three hundred 
and fifty pages, well printed, and with a good index. 


JONES’ COMPENDIUM OF FORMS. 

This work, of which this is the sixth edition, is too 
well known to practitioners to require special notice 
at our hands. Suffice it to say, that it contains an ex- 
haustive collection of forms in every day use in ap- 





pellate courts, courts of original and general jurisdic- 
tion, and in justices’ courts, together with precedents 
in conveyancing and commercial dealing. As a form 
book it is unexcelled, the high reputation of the au- 
thor being a guarantee of accuracy and reliability in 
the forms adopted. It would seem that such a work 
would be a necessity for every practicing attorney and 
conveyancer. 





BOOKS RECEIVED. 


OHIO CORPORATIONS other than Municipal as Au- 
thorized by the Old and New Constitutions and 
Regulated by Statute with Notes of Decisions and 
a Complete Manual of Forms for Organizing and 
Managimg all kinds of Companies and Associa- 
tions. By A. T. Brewer and G. A. Laubscher, of 
the Cleveland Bar. Third Edition, Revised and 
Enlarged. Cincinnati: Robert Clarke & Co. 1891. 








JETSAM AND FLOTSAM. 





PROOF OF MISCONDUCT OF JURORS.—In a recent 
case tried in Chicago, the question of the secrecy and 
inviolability of the jury room was most extensively * 
discussed, and the court laid down the following rule, 
as to what transpired in the jury room among the 
jurors during their deliberations and when acting as a 
jury. Public policy excluded the same. But as was 
said in the case of Heffron v. Gallupe, 55 Me. 506, we 
Know of no rule that excludes the testimony of a juror 
as to facts touching his own conduct or proceedings 
when separated from his fellows or the acts or decla- 
rations of a party to or with him touching the question 
pending. 

The rule which excludes all testimony of jurors as 
any irregularity or misconduct of the jury, applies to 
to such acts when the jury is acting or deliberating as 
an organized body, presided over by their foreman, 
and performed their official duty. When in that con- 
dition, even the misconduct of a single juror, although 
not participated inv by any of his fellows, but entirely 
disapproved by them, is protected from investigation 
or exposure by a litigant seeking to set aside the ver- 
dict. 

We do not intend to say that there may not be cases 
of such gross misconduct in a jury room that the court 
may probably investigate and deal with it as an offense 
against the pure administration of justice. 

The rule to the extent we have indicated may be il- 
lustrated by the case of an approach made by a party 
towards ajuryman to influence his decision by direct 
bribery or by artful appeals to his interest, pas- 
sions or prejudices. Clearly such facts may be proved 
by a juryman even if they do to some extent implicate 
himself. And wherever as in this case now on hearing 
a juryman sues for libel, the charge being that he has 
been bribed and corrupted, or been guilty of ‘willful 
and corrupt conduct” as a juror, then his whole course 
and conduct in and out of the jury room may be in- 
quired into, and any evidence tending to prove the 
charge would be and is competent.—Chicago Legal 
Adviser. 








QUERIES ANSWERED. 


QuERY No. 6. 








[To be found in Vol. 33, Cent. L. J. p. 346.) 
See Day v. McLea, 22 Q. B. Div. 610 (1889), und 
«res cited. B. K. M., dr. 
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HUMORS OF THE LAW. 





* You say,” the lawyer went on, “ that you can swear 
to having seen this man drive a horse past your farm 
on the day in question?” 

**T can,” replied the witness, wearily, for he had al- 
ready answered the question a dozen times. 

‘* What time was this?” 

‘*T told you it was about the middle of the forenoon.” 
**But I don’t want any ‘abouts’ or any ‘middles.’ 
want you to tell the jury exactly the time.” 

‘* Why,” said the farmer, “I don’t always carry a 
gold watch with me when I’m digging potatoes.’’ 

**But you have aclock in the house, haven’t you?” 

“yen.” 

“Well, what time was it by that?” 

‘* Why by that clock it was just 19 minutes past 10.” 

‘* You were in the field all the morning?” 

“*T was.” 

** How far from the house is the field?’ 

“About half a mile.’ 

** You swear, do you, that by the clock in your house 
it was exactly 19 minutes past 10?” 

“ee I do.” 

The lawyer paused and looked triumphantly at the 
jury; at last he had entrapped the witness into a con- 
tradictory statement that would greatly weaken his 
testimony. ‘I think that will do,’ he said, witha 
wave of his hand. “I am quite through with you.” 

The farmer leisurely picked up his hat and started to 
leave the witness stand. Then turning slowly about, 
he added: ‘tI ought, perhaps, to say thattoo much 
reliance should not be placed upon that clock, as it got 
out of gear about six months ago, and it’s been 19 
minutes past 10 ever since.’’ 


- 


WEEKLY DIGEST 


OT ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort.and of the 
Sapreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented apon in onr Noter of 
Recent Decisions. 


. 3,7, 15, 17, 36, 41,49, 60, 73, 77, 80, 84 


CALIFORNIA .....000.- 

COLORADO........ cisdvesderdesteavabastiatuatind 23, 56, 66, 72 

PROD inde cescci vane vepnndesesses ‘covtinete ceésulbasdeden 70 

| poocseces Swscoweesoceod 44, 45, 74 

InpDIAna 5, Y, 37, 52, 59, 61, 62, 63, 64, 65, 75, 78, 79, 81, 83, 85, 86 
87 

RBG. cc cvecvccsccccscsececnnsnescesses 2, 18, 19, 20, 22, 24 

EOOPEMhc ccc cccsccacs 6, 11, 12, 27, 28, 30, 34, 38, 50, 55, 76, 82 

IE ceo vcccssnccnscnccsessanesvessea 33, 39, 43, 58 

RII, ons ccccccecccccescececocsccepeccconnsntonbenessen 

MISSISSIPPI...... 

ET :<.00cabesaeunnkalianannl 

PERIOD «ccc sc ccevecccsescesncencceseses 

I inn nops<0asecccerccavenoeten anmnawa § 

UNITED STATES C. C 

WPA Merc ccccscccccecccce copeccesoooccece oneccs coeece 9008 -16, 57 

WEST VIRGINIA ......... 

WISCONSIN......... 


1. ABATEMKNT AND REVIVAL.—A suit by minors by 
their next freind is not abated by the death of the next 
freind, or by the attainment of their majority by the 
minors after suit brought.— Tucker v. Wilson, Miss., 9 
South. Rep. 898. 

2. ADVERSE POSSESSION — Champerty. — Where one 
having surveyed and marked off uninclosed land makes 
a rightful entry under a deed from the owners, and 
thereafter remains in possession, adverse possession 
cannot be acquired herein against him by one who, not 








having theretofore claimed the right, enters while the 
first person isin possession.— 7 dv. Ch lt, Ky., 
17 S. W. Rep. 185. 

3. ADERSE POSSESSION—Payment of Taxes.—Where a 
mill owner claimed adverse possession of a water-ditch 
appurtenant to his mill, and of a right of way therefor 
over adjoining property, for a period exceeding five 
years, and his land was, during one year of that period, 
mortgaged for more than its value, his failure to show, 
in an action to enjoin his neighbor from interfering 
with the ditch, that he paid the taxes on the mill prop- 
erty or onthe ditch for that year, is immaterial under 
Code Civil Proc. Cal. § 325, whitch provides that one 
claiming adverse possession of “‘land’’ must show that 
he has paid all the taxes thereon.—Frederick v. Dickey, 
Cal., 27 Pac. Rep. 742. 

4. APPEAL—Administration.—A decree on an account- 
ing by an administrator, deciding against the adminis- 
trator on exceptions filed to the account, and directing 
a partial distribution, the matter of final account being 
continued, is a final decree as to the matters embraced, 
from which an appeal will lie as a matter of right.— 
McDonald v. McDonald, Miss., 9 South. Rep. 896. 


5. APPEAL—Bill of Exceptions.—A billof exceptions 
cannot bring into the record the evidence by stating, 
“insert the stenographic record of said evidence given 
on said trial;’’ but the original bill must contain the 
evidence.—Barnes v. Turner, Ind., 28 N. E. Rep. 322. 





6. APPEAL—Bond,.—The excercise of the supervisory 
powers of the supreme court, under article 90 of the 
constitution, cannot be successfully invoked in a case 
rightfully appealable to a circuit court of appeals, in 
which an appeal has been granted, returnable to that 
court, to test the sufficiency of the amount fixed by a 
district judge on allowing a suspensive appeal from a 
judgment rendered by him. The circuit court of ap- 
peals have, under article 104 of the constitution, the ex- 
clusive power to issue writs of mandamus, prohibition, 
and certiorari in aid of their appellate jurisdiction. Itis 
to that court, and not to this, that the relator should 
apply for relief, if entitled to any.—State v. Judge of Tenth 
Judicial Dist., La., 9 South. Rep. 899. 


7. APPEAL—Judgment of Nonsuit.— The time within 
which an appeal can be taken from a judgment of non- 
suit is not prescribed by Code Civil Proc. Cal. § 989 subd. 
1, providing that an exception to the decision or ver- 
dict, on the ground that it is not supported by the evi- 
dence, cannot be reviewed on an appeal from the judg- 
ment, unless the appeal is taken within 60 days after the 
rendition of the judgment.— Warner v. Darrow, Cal., 27 
Pac. Rep. 737. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—The as- 
signee of a firm for the benefit of creditors brought as- 
sumpsit against the partners on his account as assignee, 
which had been confirmed, and showed that he bad paid 
to the creditors a certain amount more than he had 
received under the assignment. This he claimed to 
have paid at the request of all the partners. The two 
defendants who appeared and defended showed by 
plaintiff that before bringing the action he had been 
paid such sum bythe other defendants: Held, thata 
nonsuit was properly ordered.—Bitiner v. Hartman, 
Penn., 22 Atl. Rep. 646. 

9. ASSUMPSIT—Quantum Meruit.—Plaintiff contracted 
to clear and grade a certain tract at so much per acre. 
After part performance,'the parties dissgreed as to the 
contracts, and defendants refused to pay for the work, 
unless plaintiff would perform it according to their in- 
terpretation: Held, that when the work had been ac- 
cepted plaintiff was entitled to prove under a quantum 
meruit that it was worth more than the contract price.— 
Gastlin v. Weeks, Ind., 28 N. E. Rep. 831. 

10. CONSTITUTIONAL Law—Assigoment of Claims.—Act 
Pa. May 23, 1887, (P. L. 164), entitled an act to secure to 
laborers within the State the benefit of the exemption 
laws, and to prevent the assignment of claims for the 
purpose of securing their collection without the State 
is not obnoxious to Const. U. 8. art. 4. § 2, declaring that 
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the “citizens of each State shall be entitled to all the 
privileges and immunities of citizens of the several 
States.”— Sweeney v. Hunter, Penn., 22 Atl. Rep. 653. 

ll. CONTRACT.—An agreement under which trees were 
taken possession of and belted will not be decreed null 
because signed by the transferrer alone.— Broussard v. 
Verret, La., 9 South. Rep. 905. 

12. ConTRACT—Cancellation— Married Woman.—When 
the plaintiff's petition substantially alleges that an act 
is a pignorative contract, executed by a married woman 
in favor of a creditor of her husband, and the sole con- 
sideration of which is alleged to be the security of its 
payment, a cause of action for its annulment is stated, 
and an exception of no cause of action cannot be main 
tained.— Broussard v. Le Blanc, La., 9 South. Rep. 908. 

13. CONTRACT — Commissions. — A finance company 
agreed to negotiate the sale of $800,000 of railroad bonds 
for a commission of 10 per cent. payable in the bonds. 
Afterwards the parties to this agreement entered into 
an agreement with a third person, in which the 
latter agreed to make a loan to be secured by 
pledge of part ofthese bonds, and it was pro- 
vided that $80,000 of the bonds should be appropri- 
ated to the finance company in payment of its claims 
for commission: Held, that the second agreement 
passed title to the $80,000 of bonds to the finance com- 
pany, although it had not then negotiated a sale of the 
$800,000 of bonds.—American Loan § Trust Co. v. Toledo, 
Cc. § S. Ry. Co.,U. 8. C. C. (Ohio), 47 Fed. Rep. 343. 


14. CONTRACT— Notice of Termination — Default.—A 
contract which provides that, “if default shall at any 
time be made by the parties of the second part in the 
performance of the covenants and conditions hereof, 
and if said default shall continue for the space of sixty 
days after written notice from the parties of the first 
part to proceed with the performance and conditions, 
then the said party of the first part may, at its option, 
terminate the contract,” cannot be terminated at will 
by giving the parties notice that they are in default, 
and that, unless they proceed to carry out the contract, 
after 60 days the same will be terminated, but there 
must be a default existing at the time of the notice, 
which default must continue for 60 days after notice to 
proceed under the contract and strictly perform its con 
ditions.— Hand. Stitch Broom Sewing Mach. Co. v. Blood, U. 
8. C. OC. (N. Y.), 47 Fed. Rep. 361. 

15, CONTRACTS AGAINST PUBLIC POLICY—Public Lands, 
—Under Pol. Code Cal. § 3500, relative to acquiring title 
to school Jands from the State, and requiring the ap- 
plicant to swear that he js a citizen of the county and a 
resident of the State, and that he has not entered any 
of said land, which, together with that then sought to 
be purchased, exceeded 320 acres, acontract by which 
one of two persons, each of whom claims adversely to 
the other the right to acquire title to nearly 500 acres 
of public land, agrees to convey to the other all the title 
which he had or migbt have in about 400 acres of it, he 
having already taken -steps to have other persons en- 
ter itin their names, under the school-lands laws, but 
for his benefit, is void as in violation of the spirit of the 
law, and will not be enforced.—Kremer v. Earl,Cal., 27 
Pac. Rep. 735. 

16. CORPORATION — Corporate Existence. — Under 
Comp. Laws 1888, § 2293, individuals who hold themselves 
out as acorporation by complying with its require- 
ments, will not be permitted to deny their corporate 
existence when sued by persons who have acted in 
good faith upon such representations, and a certificate 
of the secretary of the territory, is sufficient proof of 
the appointment of the agent on whom to serve pro- 
cess.— Liter v. Ozoherite Min Co., Utah, 27 Pac. Rep, 690. 

17. CourTs—Furnishing Rooms for Holding Court.— 
Code Civil Proc. Cal. § 144, provides that if suitable 
rooms, etc., for holding the superior courts be not pro- 
vided by the county supervisors, the courts, or the 
judge or judges thereof, may direct the sheriff to pro 
vide the same, “and the expenses incurred, certified by 
the judge or judges to be correct, shall be a charge 
against the city and county treasury, and paid out of 





the general fund thereof:” Held, that the courts or 
judges, after certifying the expen-es incurred, have 
not, either inherently or under the statute, the power 
to order the treasurer to pay the same, and the latter is 
not guilty of contempt in refusing to obey such an or- 
der.—Ez parte Widber, Cal., 27 Pac. Rep. 733. 

18. CRIMINAL EVIDENCE—False Swearing—Evidence.— 
On an indictment for false swearing, evidence that the 
judge who administered the oath was in the excercise 
of the duties of his office is sufficient on this point, in 
the absence of counter evidence.— Dowdy v. Common 
wealth, Ky.,17 8. W. Rep. 187. 

19. CRIMINAL EVIDENCE —Homicide—Deceased’s Char- 
acter.—Defendant’s personal knowledge of the violent 
and dangerous disposition of deceased would not en- 
title him to evidence of the knowledge of others in that 
regard as corroborating his knowledge, unless he first 
testified to such perzonal knowledge.— Trabune v. Com 
monwealth, Ky.,178. W. Rep 186. 

20. CRIMINAL LAW—Bigamy—Marriage.—Gen. St. Ky. 
ch. 37,§ 15, providing that a copy of any marriage register 
of any State out of the United States shall be evidence 
in this State, if the marriage shall have been registered 
“in due form, according to the laws of such sovereign- 
ty,” certified and attested by the keeper of the record, 
and the attestation certified under the seal of a resi 
dent United States consul, requires that, before such 4 
copy shall be competent evidence in a prosecution for 
bigamy, it must appear, not only by the certificate of 
the keeper, but by distinct testimony, that the said 
marriage was registered “in due form;” and the fact 
that a witness has testified on such a prosecution that 
he was present at the marriage cannot affect its com 
petency, where the accused disputed the marriage, and 
was corroboated by circumstances.—Faustre v. Common 
wealth, Ky., 178. W. Rep. 189. 

21. CaIMINAL Law—Bribery.—Const. Pa. art. 3, § 32, pro 
vides that persons may be compelled to testifv in any 
lawful proceeding against one charged with bribery, 
but that such testimony shall not be afterwards used 
against the witness, except for perjury in giving such 
testimony: Held, that the words “offense of bribery” 
include bribery of delegates to a convention for the 
nomination of a candidate for congress.— Commonwealth 
v. Bell, Penn., 22 Atl. Rep. 641. 

22. CRIMINAL Law — Homicide — Conspiracy.—W here 
two persons are jointly indicted for murder, a conspir- 
acy to do the act may be proved on the trial of one to 
show the intent with which he acted, and the jury may 
be instructed on the law relative thereto, though no 
conspiracy wus charged, as principal and abettor are 
equally guilty, and the act of one is that of both.—Dor- 
sey v. Commonwealth, Ky., 178. W. Rep. 183. 

23. CRIMINAL LAaw—Presumption of Innocence.—The 
defendau.t in acriminal case is entitled to every pre 
sumption of innocence consistent with the evidence in 
the case.—Clarke v. People, Colo., 27 Pac. Rep. 724. 


24. CRIMINAL L1wW—Robbery- Accomplice Testimony.— 
Under Crim. Code Ky. § 241, providing that there cannot 
be aconviction on the testimony of an accomplice un- 
less corroborated by other evidence tending to connect 
the defendant with the commission of the offense, there 
cannot be a conviction of robbery where the only testi- 
mony offered forthe purpose of corroboration was that 
about the time thereof defendant was seen going to- 
wards the store of the person robbed, a place which all 
these parties, as well as others, often visited.—Smith v. 
Commonwealth, Ky., 178. W. Rep. 182. 


25, ORIMINAL PRACTICE—Burglary—Charging Larceny. 
—A count of an indictment alleging abreaking and en- 
tering into u dwelling with intent to steal goods therein, 
and actual larceny therein is not bad as a count for 
burglary because that part charging larceny is not 
drawn with sufficient precision to support a conviction 
of larceny. Asthe breaking and entering are charged 
to have been done with intent to commit larceny, a 
charge of actual larceny is not necessary, and may be 
rejected as surplusage.—State v. McClung, W. Va., 138. 
E. Rep. 654. 
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26. CRIMINAL PRACTICE — Continuance—Absence of 
Counsel. —Defendant bad twice been tried, and a con- 
viction of murderin the second degree and had been 
reversed on appeal. Eight days before the third trial 
he applied for a continuance, on the ground that his 
previous counsel, on account of other important busi- 
ness, were unable to attend to his defense; that a week 
previously ne had employed another attorney, who was 
ill, and unable to attend to the case, and that it was too 
late for another lawyer to prepare for the trial. Four 
days before the trial the partnerof said attorney re- 
quested a postponement for two weeks. At the trial de- 
fendant wus represented by both these attorneys, who 
were men of distinguished ability: Held insufficient to 
show an abuse of discretion by the trial judge in re- 
fusing a continuance.—State v. Parker, Mo., 17 8. W. Rep. 
186. 

27. CRIMINAL PRACTICE — Grand Jury — Removal of 
Disqualified Member.—The drawing and placing of a 
disqualified person on agrand jury, as a member there- 
of, and the subsequent removal of such person from it, 
by the court, after inpanelment, on objection of de- 
fendant, for proper disqualification, do not so vitiate or 
infect that body as to paralyze it, and blot it out of ex- 
istence. An indictment presented with a true bill by 
the body, as it remained constituted, is valid, and 
should not be quashed, although the motion be made 
before conviction.—State v. Causey, La., 9 South. Rep. 
900. 

28. CRIMINAL PRACTICE—Nol!e Prosequi.—In case a 
party is charged with burglary and larceny in one 
count, and is tried and found guilty as charged, and 
thereafter files a motion for a new trial on the sole 
ground that the proof adduced was insufficient to sus- 

‘tain the indictment for burglary, held, that, at this stage 
of the proceedings, it was competent and admissible 
for the district attorney to enter a nolle prosequi as to the 
charge of burglary, and prevent a new triaj being 
granted.—State v. Washington, La., 9 South. Rep. 927. 

29. CRIMINAL TRIAL—Reasonable Doubt.—Instructions 
tothe jury that ‘ta reasonable doubt is an actual, sub- 
stantial doubt, arising trom the evidence or want of 
evidence in the case,” held, not error.—Lang/ford v. State, 
Neb., 49 N. W. Rep. 766. 

30. CRIMINAL TRIAL—Sufficiency of Verdict.—A verdict 
of guilty, inadvertently written on a quashed indict- 
ment, instead of being so on the real indictment 
on which the prosecution is based and carried on that 
account a nullity. It is not sacramental that it be writ 
ten, or, when written, that it be signed or put on the 
indictment. It is surely of equal, if not superior, dignity 
to a verdict rendered ore tenus or unsigned in open 
court by the jury.—State v. Jenkins, La., 9 South. Rep. 
905. 

31. DAMAGES—Coke- ovens—Injury to Adjoining Land. 
—Where a company establishes an oven for the manu- 
facture of the coke of other companies, and its location 
is due entirely to the convenient proximity of the mines 
of such other companies, and not to the development 
of any mines of its own, an injury to adjoining land 
from smoke and sterlizing gases is not is not irremedi- 
able, as the necessary consequence of the company’s 
legal right to develop its property, but is the conse- 
quence of devoting its land to manufacturing ; and there- 
fore, while the person who sustains injury is not en- 
titled to an injunction, if the oven has been well lo- 
cated, and is as remote from dwellings as any that can 
be found in that region, he is nevertheless entitled to 
damages in an action at law.—Robb v. Carnegie Bros. ¢ 
Co., Penn., 22 Atl. Rep. 649. 

32. DECEIT—Evidence.—A party cannot sustain an ac- 
tion for deceit where no harm has come to him. De- 
ceit and injury must concur.— Alden v. Wright, Minn., 49 
N. W. Rep. 767. 

338. DEDICATION—Park—Acceptance.—Evidence herein 
held sufficient to show an offer of dedication.— Attorney- 
General v. Abbott, Mass., 28 N. E. Rep. 346. 

34. DEED—Ambiguity in Description.—All parts of the 
act of sale are to be construed together, and obscurity 





in the description of one boundary may be removed by 
other recitals in the deed showing the nature and ex- 
tent of the thing sold, aided by evidence ot the acts of 
the parties in delivering and receiving the possession.— 
Brown v. Broussard, La., 9 South. Rep. 911. 


35. DEPOSITION OF FEMALES.—The deposition of a fe- 
male plaintiff taken in a pending suit in accurdance 
with Code Miss. § 1608, which allows such a taking when 
the witness is a female, is, after defendant’s death, and 
revival against her executor, incompetent, under sec- 
tion 1602, to establish a claim against her estate origina 
ting in her life-time; and the fact that defendant was 
also a female, and could have had her own deposi- 
tion taken to meet the case thus made against her, has 
no effect whatever upon the question of competency.— 
Hewelletie v. George, Miss., 9 South. Rep. 885. 


36. DIVORCE—Alimony and Costs.—Under Code Civil 
Proc. Cal. § 1049, an action is perding from its com- 
mencement until final determination on appeal, or un- 
til the time for appeal has passed ; and under Civil Code 
Cal. § 137, the court, in an action by the husband for 
divorce, may, after judgment for him, on the wife’s 
Showing that she wishes in good faith to appeal, and 
has no means, order the husband to pay for transcrib- 
ing the testimony, and other costs, and to pay into 
court for the wife’s attorney a certain sum for prosecu- 
ting the appeal, such order being an allowance for the 
wife, and not a direct judgment in favor of persons not 
parties to the suit.—Bohnert v. Bohnert, Cal., 27 Pac. Rep. ° 
732. 

37. DRAINAGE — Assessment. — Where a copy of the 
county surveyor’s certificate of acceptance of a ditching 
job has been filed with the auditor, and placed upon the 
tax duplicate, as provided by Rev. St. Ind. 1881, § 4305, in 
August, the assessment becomes delinquent on the fail- 
ure of the land-owner to pay it on or before the first 
Monday of November, as required by section 6426.— 
White v. McGrew, Ind., 28 N. E. Rep. 322. 


38. DRAWING JuRY.—The refusal of the trial judge to 
order that the names of the petit jurors, previously 
drawn andjplaced on the list handed by the clerk to the 
sheriff, be put in a box and drawn tierefrom, is not 
error, when such course was the usual mode of calling 
and selecting the members of the petit jury in the loca! 
practice, in the absence of adverse legislation.—State v. 
Woodson, La., 9 South. Rep. 903. 

39. EVIDENCE — Admissions of Grantor.—Where the 
grantee gives a deed to the grantor, without further 
authority than a direction to haveit recorded, the man- 
ner, acts, and admissions of the grantor when he leaves 
the deed for record are not admissible to prejudice the 
grantee’s title.—O’ Donnell v. Halil, Mass., 28 N. E. Rep. 
349. 

40. FEDERAL CoOURTS—Second Writ of Error.—After a 
writ ot error has been dismissed by the supreme court 
upon the ground that the preponderance of the evi- 
dence in the record shows that the property recovered 
was not of sufficient value to give that court jurisdic- 
tion, a second writ of error is not a writ of right, which, 
when issued by the clerk, makes it obligatory upon a 
judge to sign the citation and approve the bond, even 
though additional evidence as to the value of the prop- 
erty has been presented to the trial court.— Red River 
Cattle Co. v. Needham, U.S. C. C. (Tex.), 47 Fed. Rep. 358. 


41. FRAUDS, STATUTE OF—Sale of Real Estate.—Under 
Civil Code Cal. § 1741, a contract signed by an agent, 
who had only verbal authority to sell, reciting tnat the 
sale was “subject to the approval of the owner,” and 
giving the terms as $3,925, of which $1, 595 should be 
cash, is invalid, and cannot be enforced by the owner of 
the land, the only ratification on bis part being an ap- 
proval of the terms of thesale as set outin a letter from 
the agent to him, stating that the sale was for $4,000, of 
which $1,600, was to be cash.—Meuzx v. Hogue, Cal., 27 
Pac. Rep. 74. e 

42. FRAUDULENT CONVEYANCE—Husband and Wife.— 
A contract in good faith between husband and wife, in- 
volving the use of her separate estate, received from 
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parents, and not with the intent to hinder, delay, or de- 
fraud her husband’s creditors, will not be deemed to be 
fraudulent from the fact that subsequently the husband 
became involved in debt and was insolvent.—Hili v. 
Fouse, Neb., 49 N. W. Rep. 760. 

43. IcE—Destruction—Damages.—In an action for the 
loss of ice destroyed by defendants by draining the 
waters of a pond, the measure of damages is the value 
of plaintiff’s right to harvest the ice upon the pond, and 
so to m«ke it his property at the time it was destroyed. 
— Handforth v. Maynard, Mass., 28 N. E. Rep. 348. 

44. INJUNCTION — Evidence.—A petition, asking that 
the erection Of a stairway be enjoined, alleged that it 
would occupy 8 feet on the north side of an alley 20 feet 
wide, on the south side of which petitioner owned a lot 
and house. Defendant alleged that the alley was only 12 
feet wide, and thut the stairway was wholly on his own 
lot. His deed called for a lot 127 feet deep, to an alley 
12 feet wide: Held, that the evidence being conflicting, 
there was no abuse of discretion in denying the injunc- 
tion, on the ground that it had not been shown that the 
ground on which the stairway was being erected had 
ever been dedicated to the public use as a public alley. 
—Bank of State of Georgia v. Porter, Ga., 138. E. Rep. 650. 


45. INJUNCTION—Pleading.—Where a petition by the 
manufacturer of a certain medicine to enjoin a person 
who owned a large quantity thereof, which had been in 
a burned building, alleged that the medicine had a large 
sale; that if was composed of vegetable substances, 
and that, by reason of the great heat to which it had 
been subjected, its medicinal properties were dissi- 
pated, and that the sale thereof under petitioner’s 
trade-mark would cause great damage to petitioner’s 
business; but failed to allege that defendant was in- 
solvent, or toshow wherein petitioner would suffer 
irreparable injury, or wherein the medicine had lost its 
virtue, there was no abuse of discretion in denying the 
injunction.— Swift Specific Co. v. Jacobs, Ga., 138. EK. Rep. 
642. 

46. INJUNCTION—Restraining Execution Sale.—An in- 
junction will not issue to restrain an execution sale of 
real estate in a foreign State, and from prosecuting 
legal proceedings, therein against its owner for the 
collection of a debt alleged to be due defendants, where 
it appears that judgment in the action has been ren- 
dered and the sale made thereunder to parties not be 
fore the court.—Mezican Ore Co. v. Mexican Guadalupe 
Mining Co., U.S.C. C. (N. J.), 47 Fed. Rep. 351. 

47. INSURANCE—Conditions of Policy.—In an action by 
JS G, against an insurance company upon a policy 
issued to him for $400 upon a house worth $600, which 
policy contained a clause in the following words: 
“When property insured by this policy, or any part 
thereof, shall be alienated or incumbered, or in case of 
any transfer or change of title to the property insured, 
or any part thereof, or of any interest therein, without 
the consentof the company indorsed hereon, this 
policy shall at once cease to be binding upon this com- 
pany.” Before the lossthe assured contracted to sell 
the house and lot for the consideration of $850, $100 of 
which was paid down, the balance to be paid in 15 equal 
installments, each three months thereafter, with inter 
est; the purchaser going into possession. None of the 
installments had become due when the house was 
totally destroyed by fire: Held, that plaintiff could re- 
cover.—Grable v. German Ins. Co., Neb., 49 N. W. Rep. 
713. 

48. INTOXICATING LIQUORS—Revocation of License.— 
In a proceeding to revoke a license, a complaint alleg- 
ing that a licensee had violated ordinance 20, § 1, with- 
out specifying any offense therein mentioned, and that 
he had sold or given away intoxicating liquors to 
minors, but without stating the date af the offense, is 
fatally defective.—State v. City of Tomah, Wis., 49 N. W. 
Rep. 753. 

49. JUDGMENT—Equitable Relief—Injunction.—A court 
of equity will enjoin the enforcement of the alternative 
part of a judgment for the return of property or its 
value where the property was voluntarily returned be- 





fore the judgment was rendered.— Th 
Cal., 27 Pac. Rep. 752. 

50. JoRoRS — Construction of Statute.— The terms 
“grand or petit juror,” employed in Act 59 of 1878, em- 
brace tales jurors lawfully selected and summoned as 
well as regular jurors.—State v. McCrystol, La., 9 South. 
Rep. 922. 

51. LANDLOD AND TENANT—Death of Tenant.—A lease 
of landsis vot terminated by the death of lessee, but 
an action will lie against his administrator for rent 
during the remainder of the term.—Alsup v. Banks, Miss., 
9 South. Rep. 895. 

52. LEaSK—Assignment— Growing Crops. — Where a 
lease provides that the lessee shall have a certain pro- 
portion of the wheat grown on the land, the lease to be 
void if the lessee assigns to a certain third person, and 
such person in good faith purchases the lessee’s inter- 
est inthe growing wheat and an assignment of the lease, 
such purchaser is entitled to his proportion of the 
wheat then growing, though the lease becomes void.— 
Collier v. Cunningham, Ind., 28 N. E. Rep. 341. 

53. LIQUOR LICENSE—Penalty—Pleading.—A declara- 
tion, in an action by aState on the relation of a revenue 
agent against a liquor merchant, alleging that the latter 
sold liquors in less quantities than a gallon, without 
paying the tax for such privilege, is fatally defective 
where it fails either to state thatthe tax collector re- 
fuses to collect the tax,or to show that the revenue 
agent has authority to bring the suit.—State v. Tayor, 
9 South. Rep. 894. 

54. LIQUOR LICENSE—Petitions.—Code Miss. § 1103, pro- 
viding that an applicant for a liquor license must file a 
petition signed by a majority of the voters; that it shall 
lay over one month for consideration, and for the re 
ception of counter petitions; and that any name found 
on both petitions shali be counted against the granting 
of the license,—does not preclude one who has signed 
both a petition and a counter petition from withdraw- 
ing his name from the counter-petition by signifying 
his desire therefor by still another written petition.— 
Perkins v. Henderson, Miss., 9 South. Rep. 897. 

55. MALICIOUS ARREST.—An officer will not be held re- 
sponsible personally in damages unless it be proven 
tbat he has acted arbitrarily, in violation of law, and 
without regard to the functions with which he is in 
trusted.— Boutte v. Emmer, Lu., 9 South. Rep. 921. 

56. MASTER AND SERVANT — Assumption of Risk.—A 
person engaging to work in and about the construction 
of arailroad assumes the ordinary risks of such em- 
ployment, including the risk of being transported to 
and from his work on a cons:ruction train overa 
newly-constructed road, and cannot expect the road 
and road-bed to be in as perfect and safe condition be- 
fore it is finished as if the same had been completed 
and opened for public travel.— Colo. Md., R. Co. v. 
O’ Brien, Colo., 27 Pac. Rep. 701. 

57. MASTER AND SERVANT — Assumption of Risk. — 
When the work an employee is ordered to dois not 
obviously dangerous, oris of such a nature that there 
may be a difference of opinion in the minds of reason- 
able and prudent persons in regard to it, he is not 
obliged to set up his judgment against that of his mas- 
ter, or do the work at his own risk.—Harrison v. Denver, 
etc. Ry. Co., Utah, 27 Pac. Rep. 728. 

58. MASTER AND SERVANT—Negligence.—While plaint- 
iff was engaged in changing a saw in defendant’s mill 
upon the order of the foreman, a log carriage, which 
had been left at rest, with the steam shut off, and the 
lever locked with which it was moved, suddenly started, 
and run over and injured plaintiff. It was undisputed 
that a machine which would do that was improperly 
constructed or adjusted, and unsafe, and that it ap- 
peared that the foreman knew, several days before 
the accident, that the machine had started when no 
one was near it: Held, that defendant was negligent in 
not originally adjusting the carriage so as to be safe, or 
in not discovering the defect, and making it safe be- 
fore the accident.— Mooney v. Connecticut River Lumber 
Co., Mass., 28 N. E. Rep. 352. 
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59. MECHANICS’ LIENS.—Where work and labor have 
been done in preparing a dweiling-house and outbuild- 
ings, which are situated on the same tract of land and 
appurtenant to the dwelling, a joint lien may be taken 
on the dwelling-house and the outbuildings.—Craw/ford 
v. Anderson, Ind., 28 N. E. Rep. 314. 


60. MECHANICS’ LIENS—Forfeiture of Lien.—Code Civil 
Proc. Cal. § 1202, provides that “any person who shall 
willfully give a false notice of his claim to the owner, un- 
der ‘the provision of section 1184,” or “shall willfully in- 
clude in his claim, filed under section 1187, work or mate- 
rials not performed upon or furnished for the property 
described in the claim, shail forfeit hislien:’ Held, that 
a lien for materials furnished to a contractor is not sub- 
ject to forfeiture on the ground that the claimant 
“knowingly and wil!fully filed a notice of lien for more 
than he was entitled to, and sought in the action to re- 
cover an amount in excess of the amount actually due;” 
the notice to the owner, referred to in section 1202, not 
being the notice of lien required to be filed.—Schallert- 
Ganahl Lumber Co. v. Neal, Cal., 27 Pac. Rep. 743. 


61. MINOR’S WAGES — Parties. — A minor, who is 
emancipated, and allowed to collect hisown earnings, 
is entitled to recover them without joining his father as 
defendant; and the fact that he still lives with his 
father is no indication that the latter has an adverse 
interest in the controversy, or that he isa necessary 
party under Rey. St. Ind. 1881, § 268.—Haugh, Ketcham ¢ 
Co. Iron- Works v. Duncan, Ind., 28 N. E. Rep. 834. 


62. MORTGAGE—Subrogat‘on.—Where one to whom a 
mortgage has been given to protect the mortgage pays 
off in good faith a judgment against the mortgagor, he 
is not a stranger or a volunteer, and is entitled to be 
subrogated to the lien of the judgment, though the 
mortgage may turn out to be void because of want of 
capacity in the mortgagor to execute it.—Spaulding v. 
Harvey, Ind., 28 N. E. Rep. 323. 


63. MUNICIPAL CORPORATION—Lien for Street Improve- 
ments.—In a suit by a contractor to enforce a lien for 
street improvement on the abutting lots, the com- 
plaint is sufficient if it pleads all the acts done by the 
municipal officers, and all facts essential to show their 
authority, and need not set forth their proceedings, 
nor incorporate, by reference or otherwise, the con- 
tract under which the work was done, nor any other 
instrument, except the final estimate or assessment.— 
Van Sickle v. Belknap, Ind., 28 N. E. Rep. 305. 

64. NEGLIGENCE— Dangerous Premises—Pleading.—A 
complaint for personal injuries through defendant’s 
negligence alleged that defendants invited the public to 
visit the house where the accident occurred for the 
purpose of trade, and that it was a place of public re- 
sort for such purpose; that a hatchway was located in 
the building, where customers would and did naturally 
go; and that plaintiff, “‘while properly and necessarily 
in said building, without fault on her part, fell through 
said hatchway,” etc.: Held, that the complaint did not 
show that plaintiff was one of the class invited to visit 
the premises, and therefore did not show failure to 
perform any duty owed plaintiff.— Thiele v. McManus, 
Ind., 28 N. E. Rep. 327. 

65. NEGLIGENCE—Fires.—A fire started by defendant 
on its own right of way spread to plaintiff's premises, 
and plaintiff's cattle wandered into the fire: Held, that 
the injury to the cattle was a proximate result of the 
escape of the fire.— Chicago, etc. R. Co. v. Barnes, Ind., 28 
N. E. Rep. 328. 

66. NEGOTIABLE INSTRUMENT—Silence as Estoppel.—In 
a suit upon a promissory note by the payee agafnst one 
whose name was signed thereto as maker, where the 
only defense pleaded was the non-execution of the 
note: Held, that the silence of defendant under the cir- 
cumstances of the case was legitimate evidence in be- 
half of plaintiff tending to prove the execution of the 
note by defendant, or by his authority.—Lothrop v. Unien 
Bank, Colo., 27 Pac. Rep. 696. 


67. NEGOTIABLE INSTRUMENT—Indorser “without Re- 
course.”’~An indorser of a promissory note “without 





recourse” for value contracts and engages that the 
signatures borne by said note as makers or prior in- 
dorsers are the genuine signatures of the persons 
thereby represented, and that such note is their valid 
obligation.— Palmer v. Courtney, Neb., 49 N. W. Rep. 754. 


68. PLEADING— General Denial.—Under the Code a 
general denial goes only to every fact stated in the pe- 
tition which the plaintiff is under the necessity of 
proving in order to sustain his cause of action.—Prali v. 
Peters, Neb., 49 N. W. Rep. 767. 


69. PRACTICE—Continuance.—Affidavits of parties to 
actions for the continuance of the trial for the produc- 
tion of the testimony of absent and distant witnesses 
must allege facts and circumstances to be given in 
evidence from which legal conclusions constituting 2 
cause of action or defense may be drawn.—Farmers’ ¢ 
Merchants’ Bank v. Berchard, Neb., 49 N. W. Rep. 762. 


70. PROCESS—Service.—A process emanating from a 
court of competent jurisdiction, and not void upon its 
face, should be executed, by the officer to whom itis 
properly directed, according to its commands; and it 
does not comport with his duty as an executive officer 
to pass judgment upon the validity of such process, 
and execute itor not as he may judge best.—Post v. 
Bird, Fla., 9 South. Rep. 888. 


71, PUBLIC LANDS—Suit to Recover—Dishonest Pur- 
pose.—Attorneys adruitted to practice in the United 
States courts in California, ana who bring suits founded 
upon grants of land by the former Mexican govern- 
ment, are presumed to know the provisions of Act 
Cong. March 3, 1851, declaring, among other things, that 
all lands, the claims to which shall not have been pre- 
sented to the board of land commissioners for the 
settlement of private claims in California, “within two 
years after the date of this act, shall be deemed, held, 
and. considered as part of the public domain of the 
United States ;” and also to be cognizant of the decis- 
ions of the Supreme Court of the United States in 
More v. Steinbach, 127 U. 8. 81,8 Sup. Ct. Rep. 1067, and 
Botiller v. Dominguez, 130 U. 8. 255,9 Sup. Ct. Rep. 525, 
holding that no Mexican title not thus presented could 
be of any validity; and where one brings a suit against 
numerous land-owners in San Francisco on a Mexican 
title which was not presented to the board, but 
makes no attempt for nearly two yearsto have the 
subpoenas served, in the mean time obtaining money 
by way of compromise from numerous owners ignorant 
of the law, it will be presumed that the suit was insti- 
tuted with a dishonest purpose, and the bill will be 
dismissed.— Houston v. City and County of San Francisco, 
U.8.C. C. (Cal.), 47 Fed. Rep. 337. 


72. PUBLIC LANDS—Town-sites.—Under Rev. St. U.S 
§ 2387, providing that when public land is occupied as a 
to wn-site, if the town is not incorporated, the county 
judge of the county wherein the land is situate may en- 
ter the land in trust for the benefit of the occupants 
thereof, to be disposed of under regulations prescribed 
by the legislature, where a county judge makes entry 
under that statute, and pays the price therefor, and four 
years afterwards receives his patent, he is vested with 
the legal title; and a deed from his successor in office 
gives a valid title as against one claiming through the 
authorites of the town which became incorporated 
prior to the issuing of the patent.— Wheeler v. Wade, 
Colo., 27 Pac. Rep. 719. 

78. QUIETING TITLE—Possession.—Under Civil Code 
Cal. § 1006, providing that “occupancy for any period 
confers a title sufficient against all except the State and 
those who have title by prescription, accession, trans- 
fer, will, or succession,” evidence thet plaintiff was in 
the actual possession and occupation of premises, at 
and fora longtime before the commencement of an 
action to quiet title, is sufficient to enable him to main- 
tain it as against one who claimed, but never had, title. 
—Mc Govern v. Mowry, Cal., 27 Pac. Rep. 746. 

74. RAILROAD COMPANIES — Construction — Foreign 
Corporation—Service of Process.—Acts Ga. 1853 54, p. 
464, authorizing a foreign corporation to build a railroad 
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in Georgia, and declaring that it shall be subject to 
suit by citizens of the State, in the county in which it is 
located, allows service of process to be made as upon 
a domestic corporation; and a brakeman who is a 
citizen and runs upon one train, partly in Georgia and 
partly in Alabama, is entitled to maintain an action in 
Georgia for an injury sustained in Alabama.— Alabama, 
etc. Co. v. Fulgham, Ga., 138. E. Rep. 649. 

75. RES JUDICATA.—A will devised a life. estate in cer- 
tain land to testator’s wife with remainder to hisson. No 
executor was appointed, and within a year the widow 
died intestate, and the son sold the land. In an action 
by the administrator of the widow to recover of the 
grantee the $500 which Rev. St. Ind. 1881, § 2269, entitles 
a widow to, it was decided that the widow had elected 
to take under the will, and could not claim the $500. 
The daughter and granddaughter of the testator were 
joined in the action as his heirs: Held, that this decis 
ion was not res judicata in a subsequent action by said 
daughter and granddaughter, as heirs of the widow, to 
recover from the grantee their portion of one-third of 
the husband’s land, which, under Rev. St. Ind. 1881, § 
2483, descends to every widow.—Johnson v. Graves, Ind., 
28 N. E. Rep. 315. 


76. REs JuDICATA.—Where, in a petitory action be- 
tween a party claiming land under a certificate of en- 
try, and another claiming title under a patent from the 
State, final judgment is rendered in favor of the latter, 
and against the former, such judgment will be res judi- 
cata against another action to recover the same land 
under a United States patent subsequently issued, based 
on the same certificate of entry, where the parties to 
the suit are the same.—Broussard v. Broussard, La.,9 
South. Rep. 910. 

77. RES JUDICATA—Distribution of Estates.—Code Civil 
Proc. Cal. 1886, § 1908, which provides that,‘‘in case of 
a judgment or order against a specific thing, or in re- 
spect to the probate of a will or the administration of 
the estate of a decedent, the judgment or order is con- 
clusive upon the title to the thing, the will, or adminis- 
tration,” does not modify Garwood v. Garwood, 29 Cal. 
514, which holds that, where the grant of administration 
turns on the question as to which of the parties is next 
of kin, the judgment is conclusive on that question in a 
suit between the same parties for distribution.— Howell 
v. Budd, Cal., 27 Pac. Rep. 747. 


78. SALE—Rights of Purchaser.—In the absence of a 
breach of warranty or fraud, the mere fact that goods 
sold are worth less than the contract price will not au- 
thorize the recovery by the purchaser of the excessof 
the price so paid over the actual value of the goods.— 
Weller v. Becktell, Ind., 28 N. E. Rep. 333. 

79. SALE—Bona Fide Purchaser.—A butcher in good 
faith and for value bought a cow, and aftershe had 
been slaughtered the true owner demanded payment 
for her. The buyer notified the sellers, who told him 
to contest the claim of the third party, and they would 
reimburse him for any expenses. The owner sued and 
obtained judgment against the buyer and sellers 
jointly: Held, that the buyer was not a joint tort-feasor, 
and might maintain an action for the money expended 
in defending his title.—Bash v. Young, Ind., 28 N. E. Rep. 
344. 

80. SALE OF LAND—Removal of Buildings.— Plaintiff 
sold certain land, receiving $9,000 of the purchase price, 
and placing his vendee in possession, but retaining the 
the legal title as security for the fulfillment of the con- 
tract of purch The vendee, without any agreement 
with plaintiff relative thereto, constructed houses on 
the land, and then sold them to defendant to be re- 
moved: Held, that in the absence of any showing on 
plaintiff's part that security would be impaired by such 
removal, it would not be enjoined.—Miller v. Wadding- 
ham, Cal., 27 Pac. Rep. 750. 

81. SCHOOLS—Locating School-house.—Under Rev. St. 
Ind. 1881, § 4537, providing that appeals shall be allowed 
from the decisions of the township trustees relative to 
school matters to the county superintendents, and 
their decisions of all local questions relating to the es* 








tablishment of schools and the location of school- 
houses, etc., shall be final, the decision of the county 
superintendent prohibiting the erection of a shool- 
house on a location selected by the trustee is within 
his jurisdiction, and is final and binding on the trustee: 
andit is immaterial whether the selection has been 
made by the trustee on his own motion, or by proceed- 
ings insituted by the voters.—Knight v. Woods, Ind., 28 
N. E. Rep. 306. 

82, SLANDER—Implied Malice.—A statement made in a 
public place,inthe presence and hearing of persons 
there congregated, that a certain individual named, 
who resides inthe vicinity,is a damned rascal,or a 
rogue, and that he had stolen all the property he pos- 
sessed, is, if untrue, a slander per se. In the absence of 
proof of malice, the use of such an approbrious epithet 
implies malice, and it suffices to maintain an action for 
the recovery of damages, without special injury being 
proved.—Savoie v. Scanlan, La., 9 South. Rep. 916. 


83. TAXATION — Corporation— Capital Stock.—Where 
proparty is subject to taxation, the collection of the 
tax, part only of whichis illegal, cannot be enjoined 
without payment or tender of the part which is legal. 
Hyland v. Coal Co. (Sup. Ct. Ind.), 26 N. E. Rep. 672, ex- 
plained. Rev. St. Ind. 1881, §§ 6305, 6308, providing that, 
where tangible property of a corporation is listed and 
assessed, the shares of its capital stock shall not be 
listed or assessed, are only intended to prevent double 
taxation, and do not prohibit the assessment of the ex- 
cess of the capital stock of a corporation over the 
amount of its tangible property, as shown by its verified 
schedule.—Ayland v. Central Iron g Steel Co., Ind., 28N, 
E. Rep. 308. 

8&4. TENANTS IN COMMON—Ouster and Adverse Posses- 
sion.—It appeared,in partition proceedings, that the 
husband of the deceased owner had theretofore sold 
the land as administrator under authority of an act of 
the legislature; that the sale had been approved by the 
court, and the price paid and deed given; that the pur- 
chaser had taken possession, and sold half of it at its 
full value; that he had inclosed the remaining half with 
a substantial fence, and occupied and cultivated it for 
eight years before his death ; that he had paid the taxes, 
and caused it to be surveyed and assessed in his own 
name;and that he had made a testamentary disposi- 
tion of it, as well as frequent and open declarations of 
his ownership of the entire tract: Held, that though he 
took only the one-third interest of the husband under 
the deed, his acts were nevertheless sufficient to charge 
the heirs with notice of his intention of ouster, and their 
titles were therefore extinguished. — Winterburn v. 
Chambers, Cal., 27 Pac. Rep. 658. 

8. TRIAL—Verdict.—Where, in an action for lumber 
sold,the jury gave a verdict for the exact amount 
claimed inthe bil! of particulars, a few items in which 
were illegal, but interest on the valid items would more 
than equal the sum of the illegal items, and it -did not 
appear how the jury arrived at the amount, it will be 
presumed thatthey allowed for interest, and not for 
the illegal items.—Lauter v. Simpson, Ind.,28N.E. Rep. 
324, 

86. WILLS—Construction.—Testator, after specific be- 
quests to his children, bequeathed the residue of his 
property to his wife for life, and provided that after her 
death all his estate should be divided in equal shares 
among all his children, and that, should any of his 
children be dead, their shares should go to their chil- 
dren: Held, that the shares oftestator’s children in the 
residue after termination of the life estate became 
vested at testator’s death,so that they could sell and 
transfer them.—Heilman v. Heilman, Ind,, 28 N: E. Rep. 
310. 

87. WITNESS—Transactions with Decedents.—Where, 
in an action by a daughter against her father to recover 
moneys left in trust with him for her by her deceased 
mother, the daughter sues notas heir, but as repre- 
sentative of her mother, the father is not a competent 
witness in his own behalf as to the contract of trust.— 
& eddick v, Keesling, Ind., 28 N. E. Rep. 316. 





